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Holder in Due Course—A Comparison of 
the Provisions of the Negotiable Instru- 
ments Law with Those of Article 3 of 
the Proposed Commercial Code 
By WILLIAM E. BRITTON* 


SEcTION 1. INTRODUCTION. 

This is the third’ in a series of articles in which the writer 
compares the provisions of the N.I.L. with those of Article 8 
of the proposed Commercial Code with a view to determining 
what changes in the law would be effected by the enactment 
of the Code. 

The rule, stated in its common law form, is substantially 
this: a bona fide purchaser of a negotiable instrument, who 
takes by negotiation, may enforce the instrument free from 
equities and defenses of prior parties. This article deals only 
with the question: who are bona fide purchasers. The latter 
part of the foregoing statement will be the subject of the 
fourth article in the series. 

The common law and equity designation of the person 
who takes free from defenses and claims of ownership as a 
“bona fide purchaser for value and without notice’ became 
transformed into the shorter expression: “holder in due course” 
in the English Bills of Exchange Act, an expression continued 
in the N.I.L. 


EDITOR’S NOTE: This article originally appeared in 49 Northwestern University Law 
Review 4 and is reprinted with the permission of the Editors. 

* Professor of Law, Emeritus, University of Illinois, Professor of Law, University of 
California, Hastings College of Law. 

1 Britton, Formal Requisites of Negotiability—The Negotiable Instruments Law Com- 
pared with the Proposed Commercial Code, 26 Rocky Mr. L. Rev. 1 (1953); Britton, 
Transfers and Negotiations Under the Negotiable Instruments Law and Article 3 of the 
Uniform Commercial Code, 32 Texas L. Rev. 153 (1953). 
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The term “holder in due course” is expanded in Sections 
52-59 of the N.I.L. These Sections will be quoted at appro- 
priate places in this article. 

Article 8 of the Code expands the general definition of 
Holder in Due Course in Section 8-802. Further elaboration 
of definition occurs in Sections 308 and 304, the latter, in 
some respects, being stated in more detail than in the N.I.L. 
They will be quoted further on. 

The writer has approached this comparative study of the 
Holder in Due Course under existing and proposed law mind- 
ful of the fact that, roughly, for fifty years the Holder in Due 
Course Sections of the N.I.L.—as, of course, all Sections of the 
N.I.L.—have been in operation. Hundreds of decisions have 
interpreted and applied them. Very little conflict of autho- 
rity has developed and these few, for the most part, have 
disappeared in the course of judicial settlement. 

In approaching the comparative study certain fundamental 
questions suggest themselves. 


(1) Are the tap-root conceptions of the definitions of the term: 
Holder in Due Course, sound? Do they carry out, wisely, the 
idea of justice? Are they producing in the commercial world 
what is needed? Is there a proper reconcilation of the opposed 
interests of the Holder and the Obligor or Claimant? 

(2) Are these general conceptions of objectives set forth in 
language sufficiently clear, in the light of fifty years of litigation, 
as to guarantee the realization of the maximum of certainty and of 
predictability? 

(3) What considerations are there which suggest the need 
or desirability of change, either with respect to fundamentals 
or details? If change is proposed what are the persuasive reasons? 

(4) What advantages would be gained and what risks incurred 
in recommending changes? 

(5) What risks are incurred in drafting amendatory legislation 
that unintended and undesirable changes will be made? 

(6) What risks are run by the substitution of language dif- 
ferent from that in the N.I.L. where no change in the law is 
intended? 

(7) With respect to desired changes and with respect to 
unintended changes how are advantages to be weighed against 
the disadvantages resulting from new uncertainties and unneces- 
sary litigation required for their removal? 
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With these general inquiries in the background the detailed 
provisions of the N.I.L. and proposed Code will be considered. 


SECTION 2. PAYMENT OF VALUE AS A CONDITION OF DUE 
CoursE Ho.pine. 

At common law and under the N.I.L. the ideas of “con- 
sideration” and “value” were not sharply differentiated. In- 
deed, under the N.I.L., Sec. 191 declares that “value means 
valuable consideration.” The Code’s proposal to distinguish 
between “consideration” and “value” is eminently wise. In 
their nature the concepts are not identical. “Consideration” 
is a term applied to certain sets of facts which constitute one 
of the requirements of liability in the field of negotiable paper 
as well as in the simple contract field. “Value,” is a term, ap- 
plied to certain sets of facts, which constitutes one of the re- 
quirements of due course holding. These two sets of facts 
overlap but the two objects are quite different. 

The Sections of the Code, quoted below, in keeping the 
terms “consideration” and “value,” in their definitional as- 
pect, separate, propose a change which should remove conflicts 
of authority under the N.I.L. and also afford a better statutory 
base for decision of the unexpected. 

The corresponding Sections of the N.I.L. and of the Code 
are as follows: 

N.LL. Sec. 28. Absence or failure of consideration is a matter 
of defense as against any person not a holder in due course; and 
partial failure of consideration is a defense pro tanto, whether the 
failure is an ascertained and liquidated amount or otherwise. 

Code: Sec. 408. Want or failure of consideration is a defense 
as against any person not having the rights of a holder in due 
course except that no consideration is necessary for an instrument 
or obligation thereon given in payment of or as security for an 
antecedent obligation of any kind. 

Code: Sec. 302. A holder in due course is a holder who takes 
the instrument (a) for value. 


There are two major problems which concern the meaning 
of “value,” as one of the conditions of due course holding: (1) 
is value given when an instrument is issued or negotiated in 
payment of, or as security for an antecedent debt, there being 
involved no binding extension of the time of payment nor any 
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other act or promise of the creditor; and (2) is value given, 
within the holder in due course rule, when an instrument is 
deposited in a bank which gives the depositor credit therefor, 
either in his checking account, or otherwise. 

At common law’ and under the N.I.L. there was, and is, 
a conflict as to whether an antecedent debt constitutes value, 
as one of requisites of due course holding.* There is a proba- 
bility that, as a practical matter, the conflict under the N.I.L., 
has now disappeared in favor of the rule that an antecedent 
debt constitutes value whether the instrument is given ir pay- 
ment of or as security for an antecedent debt. No attempt 
is here made to state the various fact situations which project 
the question.‘ 

Sec. 808(b) of the Code, commendably settles the conflict 
by the provision: 

A holder takes the instrument for value when he takes the 


instrument in payment of or as security for an antecedent claim 
against any person whether or not the claim is due. 


SEcTION 3. PRromisEs TO Pay VALUE 4s VALUE. 

While there is no express provision in the N.I.L. which 
determines results the courts hold that an indorsee’s promise 
to pay value in the future for an instrument is not present 
value, though such a promise constitutes consideration in the 
law of simple contracts. Most of the cases involving promises 
to pay value are those of banks in giving credit for instruments 
deposited in which case the promise of the bank to pay is con- 
ditioned upon the maker’s, acceptor’s or drawee’s subsequent 
payment. ‘The prevailing rule is that the act of a bank, in 
giving a depositor credit in his checking account, or otherwise, 
does not constitute the giving of value within the holder in 


2 Swift v. Tyson, 16 Pet. 1 (U.S. 1842) (holding generally, that an antecedent debt is 
value); contra: Coddington v. Bay, 20 Johns 687 (N.Y. 1887). 


8 Holding, generally, that an antecedent debt was not value: Sutherland v. Mead, 80 App. 
Div. 103, 80 N.Y. Supp. 504 (Ist Dep’t. 1903); cf. Lower Main Street Bank v. Parker, 
189 S.C. $20, 1 S.E.2d 181 (1939). Contra: Newell Contracting Co. v. McConnell, 156 
Ark. 558, 246 S.W. 854 (1923) ; Griswold v. Morrison, 58 Cal. App. 93, 200 Pac. 62 (1921); 
Millard v. Green, .94 Conn. 597, 110 Atl. 177 (1920); Crystal River Lumber Co. v. Con- 
solidated Naval Stores Co., 6$ Fla. 119, 58 So. 129 (1912); First Nat. Bank of Hazard v. 
Combs, 237 Ky. 834, 36 S.W.2d 644 (1931) ; Snelling State Bank v. Clasen, 182 Minn. 404, 
157 N.W. 643 (1916); Kelso & Co. v. Ellis, 224 N.Y. 528, 121 NE. 364 (1918). 


4 These cases are discussed in Brrrron, Bris & Nores $94 (ist ed. 1948). 
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due course rule.° 

If giving credit is not value, what is? The majority rule 
is the so-called “first money in first money out” rule, i. e., that 
sucesesive credits are deemed exhausted by successive debits 
in the order of time at which they are entered by the bank.® 
Some courts seem to hold that the giving of credit alone is 
value.’ Other courts hold that value is not given if subsequent 
deposits are made so that the account at no time drops below 
the sum called for by the instrument in question.® 

Sec. 808(a) of the Code, taken in connection with Sec. 
4-208 (Bank Deposits and Collections), codifies the rule that 
the giving of credit is not value and the rule that value is 
given by debiting items against credits in the order of time 
at which respective credits and debits are entered. 


Section 4. EXCHANGE OF NEGOTIABLE INSTRUMENTS AS 
VALUE. 


While the N.I.L. contains no express rule on the point 
it is generally held that an exchange of negotiable instruments 
constitutes each indorsee a holder for value.’ Sec. 8308(c) of 
the Code, by declaring that “A holder takes the instrument 
for value when he gives a negotiable instrument for it or 
makes an irrevocable commitment to a third person,” would 
continue the rule of these cases and would extend it to “ir- 
revocable commitments” even though not evidenced by negoti- 
able paper. The sections of the Code on “value” represent an 
improvement over corresponding provisions of the N.I.L. 


SEcTION 5. PLEDGEE As A GIVER OF VALUE. 


N.IL.L. Sec. 27 gives a pledgee the status of a holder for 
value “to the extent of his lien.” If there is no prior party 
who has a greater interest against some obligor the pledgee’s 


5 One of the leading cases to this effect is Citizens’ State Bank v. Cowles, 180 N.Y. 346, 
73 N.E. 88 (1905). For numerous cases in accord see Brirron, Bitits anv Nores 394, 
nl. (1st ed. 1948). 

6 Merchants’ Nat. Bank of St. Paul v. Santa Maria Sugar Co., 162 App. Div. 148, 147 
N.Y.Supp. 498 (1st Dep’t. 1914). For numerous cases in accord see Brirron, Bitis AND 
Nores $96, n.6, (1st ed. 1943). 

7 Williamson Bank & Trust Co. v. Miles, 118 Ark. 342, 169 S.W. 868 (1914); In re Liqui- 
dation of Canal Bank & Trust Co., 181 La. 856, 160 So. 609 (1935). 

8 National Bank of Commerce v. Morgan, 207 Ala. 65, 92 So. 10 (1921). 

® Miller v. Marks, 46 Utah 257, 148 Pac. 412 (1914). For numerous cases in accord, 
see Britton, op. cit. supra note 6, at nl. 
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interest is limited to the lien interest. If some prior party 
has a greater interest against some obligor, the pledgee may 
enforce the full interest, partly for himself and the balance 
as trustee for the former holder. 

Sec. 201(2) of the Code continues the rule of N.I.L. Sec. 
27 with better phrasing. This Section reads: 

A transfer of a security interest in an instrument vests the 
foregoing rights in the transferee to the extent of the interest 
transferred. 

The “foregoing rights,” referred to in Sec. 201(2) are 
set forth in Sec. 201(1). It reads: 

Transfer of an instrument vests in the transferee such rights 
as the transferor has therein, except that a transferee who has him- 
self been a party to any fraud or illegality affecting the instrument 
or who as a prior holder had notice of a defense or claim against 
it cannot improve his position by taking from a later holder in 
due course. 

Analogous to the foregoing is the further provision of the 
Code, Sec. 802 (4): 

A purchaser of a limited interest can be a holder in due course 
only to the extent of the interest purchased. 

There is no corresponding provision in the present statute 
other than N.I.L. Sec. 27, above quoted. 


SEcTION 6. PuRCHASE BEFORE OVERDUE. 

The common law requirement of purchase of the instru- 
ment before it is overdue, as one of the conditions of good 
faith purchase, in its origin was a part of the “good faith 
rule” itself. In a leading case Ashurst, J., said: “That alone 
is such a suspicious circumstance as makes it incumbent on the 
party receiving it to satisfy himself that it is a good one.” 
Buller, J., agreed and this attitude set the rule, although Lord 
Kenyon thought that the purchaser should not be deemed to 
be in bad faith unless “it clearly appears on the face of the 
note to have been dishonored, or if knowledge can be brought 
home to the indorsee that it had been so.’’° 

Thus the rule requiring purchase before maturity began an 
existence independent of its parent and then passed into the 
N.I.L. in the following language: 


10 Brown v. Davies, (1789) 3 T.R. 80. 
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Section 52. A holder in due course is a holder who has taken 
the instrument under the following conditions: (2) That he 
became the holder of it before it was overdue, and without 
notice that it had been previously dishonored, if such was the 
fact. 


What position does the Code take with respect to the re- 
quirement of purchase of an instrument before it is overdue, 
as a condition of due course holding? The Code rejects the 
rule that has existed for nearly two hundred years and restores 
a counterpart of the vaguer rule of the eighteenth century 
that a purchaser of overdue paper may be a holder in due course 
if he did not know that the instrument was overdue at the time 
he acquired title to it. The language of the Code, Sec. 302 
reads: 


A holder in due course is a holder who takes the instrument 
(c) without notice that it is overdue or has been dishonored or 
of any defense against or claim to it on the part of any person. 


The Code then proceeds, in Sec. 304(4) to particularize 
with respect to some of the situations which are to be deemed 
as giving notice that the instrument is overdue as follows: 


The purchaser has notice that an instrument is overdue if 
he has reasonable grounds to believe 

(a) that any part of the principal amount is overdue or that 
there is an uncured default in payment of another instrument of 
the same series; or 


(b) that acceleration of the instrument has been made; or that 
he is taking a demand instrument after demand has been made 
or more than a reasonable length of time after its issue. A rea- 
sonable time for a check drawn and payable within the states 
and territories of the United States and the District of Columbia 
is presumed to be thirty days. 


How will these rules work out in typical situations? There 
are, basically, five of them: (1) instruments with a maturity 
fixed by calendar date; (2) demand instruments; (8) instru- 
ments payable at a fixed number of days after sight or demand; 
(4) instruments with a maturity fixed by calendar date subject 
to automatic or optional acceleration; and (5) instruments 
payable in installments and instruments issued in series. 

(1) Instruments with a fixed maturity. 
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An instrument, by its term, is due November 18, 1953. 
Under the N.L.L., if the instrument is purchased on November 
18, or before, the purchaser acquires title “before it is over- 
due.”*? Presumably the same result would be reached under 
the Code. Suppose, the instrument is purchased on November 
19. Under the N.I.L. this purchase would be after “it was 
overdue” and the purchaser would not be a holder in due 
course. Presumably, the same result would be reached under 
the Code, though it is surprising to find no express reference, 
in Sec.804(4) to an instrument bearing such a fixed maturity. 
The nearest approach to such a provision is that of Sec. 304(4) 
(a) which refers to installment instruments and to instruments 
issued in series. ‘The declaration therein that “The purchaser 
has notice that an instrument is overdue if he has reasonable 
grounds to believe (a) that any part of the principal amount 
is overdue . . .” could be applied to a non-installment instru- 
ment bearing a fixed maturity. 

What would happen under the following facts? A pur- 
chaser acquires title to the instrument above referred to on 
November 19th, believing that he is buying it on November 
17th. Does he have “reasonable grounds to believe that any 
part of the principal is overdue?” The Code does not say that 
he has or has not. It would take a law suit to find out. 

Or suppose an instrument recites its due date as November 
18, 1958 and this date has been altered to read November 28th, 
or, suppose a blot of ink has fallen on the figures 18 and par- 
tially or wholly obliterated them so that the figures look like 
28, or are indecipherable. Does a purchaser under these cir- 
cumstances “have reasonable grounds to believe that any part 
of the principal amount is overdue .. .?” It would require 
litigation to find out. Why should loose ends be allowed to 
dangle around the area of certainty and thus create difficulty 
and expense in untangling them? 

(2) Demand instruments. 

Within what period of time may one acquire title to a 
demand instrument and be deemed a purchaser of it before it 
is overdue? * Sec. 58 of the N.I.L. provides that where the 
instrument “is negotiated an unreasonable length of time after 


11 Wilkins v. Usher, 123 Ky. 696, 97 S.W. 87 (1906). 
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its issue, the holder is not deemed a holder in due course.” 
N.L.L. Sec. 193 provides: 


In determining what is a “reasonable time” or an “unreason- 
able time” regard is to be had to the nature of the instrument, the 
usage of trade or business (if any) with respect to such instru- 
ments, and the facts of the particular case. 


The corresponding provision of the Code, Sec. 304(4) 
reads: 


The purchaser has notice that an instrument is overdue if 
he has reasonable grounds to believe (c) that he is taking a 
demand instrument after demand has been made or more than 
a reasonable length of time after its issue. 


The approach of the N.I.L. and of the Code are funda- 
mentally different. The N.I.L. asserts flatly that purchase 
after the lapse of an unreasonable time renders due course 
holding impossible. Since the Code has repudiated the rule 
that purchase must take place before the instrument is over- 
due, the Code throws the emphasis upon “reasonable grounds 
to believe” that the purchaser took the instrument “more than 
a reasonable length of time after its issue.” It is difficult 
enough to reach a decision on a single question as to how many 
days, weeks or months from date of issue will constitute an 
“unreasonable time.” This question continues under the Code 
and the new one is injected, i.e., when does a purchaser have 
“reasonable grounds to believe . . . that he is taking a demand 
instrument . . . more than a reasonable length of time after its 
issue”? Two determinations of fact would be necessary under 
the Code where only one is necessary under the N.I.L. What 
good is accomplished by thus weakening certainty and increas- 
ing the difficulty in making decisions? 

Another matter, Sec. 193 of the N.I.L. specifies the kind 
of evidence that will have a bearing on the question as to what 
constitutes a reasonable time, i.e., the kind of instrument, busi- 
ness usages and the facts of the particular case. The Code 
throws out these helpful tools and forces determination on the 
basis of the general concept of “reasonable time” alone, except 
that the Code fixes thirty days as the presumed reasonable time 
for purchasing a check. That this was the intention appears 
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strikingly from the fact that the Code, in Sec. 503, expressly 
preserves the rule that the time for presentment of a demand 
instrument for the purpose of fixing liability of secondary 
parties is to be determined by “the nature of the instrument, 
any usage of banking or trade and the facts of the particular 
case,” but this provision is not made applicable to the reason- 
able time problem in the holder in due course situation. It 
might well take years of litigation to reach even the degree of 
certainty on the question as to what is a reasonable time that 
we now have under the N.I.L. 


(3) Instruments payable at a fixed period after demand. 

An instrument payable at a fixed period after demand or 
sight is essentially a demand instrument. The only difference 
is, the obvious one, that, with respect to a demand instrument, 
the “reasonable time period” runs continuously and without 
interruption until terminated by indefinite rules of law defin- 
ing “reasonable time,” while, with respect to an instrument 
payable thirty days after sight or demand, the maturity of 
the instrument is fixed by the holder’s making demand. 


(4) Accelerable paper. 

When is an instrument overdue which has a maturity fixed 
by calendar date subject to acceleration, either automatically 
or at the option of the maker or holder, upon the happening of 
some act or event? 

The issue most frequently litigated, with respect to ac- 
celeration clauses, has been whether the particular clause does 
or does not render the instrument non-negotiable because of 
uncertainty in the time of payment. This question is not here 
involved for the due course holding question can arise only 
with respect to instruments containing acceleration clauses 
which do not destroy negotiability. 

The question presented is this: is accelerable paper over- 
due at the time it has been accelerated, either automatically or 
by the exercise of an option, before the arrival of the fixed 
date of maturity. If one acquires title after acceleration has 
taken place and before the arrival of the ultimate date of 
maturity does the purchaser become a holder before the instru- 
ment is overdue? 
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While there have been but few cases on the point, and 
these cases have arrived at results with but little use of the 
N.I.L., it is believed that the result of the cases can be stated 
thus: If an instrument having a fixed maturity is subject to 
acceleration, either automatically or optionally, the ultimate 
date of maturity is the maturity for the purpose of determin- 
ing whether a purchaser becomes a holder before the instru- 
ment is overdue unless such purchaser had knowledge that the 
instrument had been accelerated into an earlier maturity at 
the time he acquired title.” 

If one acquires title to a demand note after it has been 
dishonored but before the expiration of a reasonable time from 
date of issue it is held that the purchaser becomes a holder of 
the instrument before it is overdue."* This type of case should 
be governed, by analogy, by the rule which applies to the case 
of the purchaser of a time bill after dishonor by non-acceptance 
or after dishonor by non-payment of a demand instrument 
before the lapse of a reasonable time from date of issue. This 
is the rule of N.I.L. Sec. 52(2), which reads: 

A holder in due course is a holder who . . . became the holder 
of it before it was overdue, and without notice that it had been 
previously dishonored if such was the fact. 

This Section codifies the common law rule.’* So far as known 
Sec. 52(2), of the N.I.L., has not been used by the courts in 
holding that purchase after acceleration, but without knowl- 
edge thereof, is a purchase before the instrument is overdue. 
But this Section should be applied to such cases by way of 
analogy. 

Sec. 304(4) (b) of the Code provides for the acceleration 
case expressly by the following language: 

The purchaser has notice that an instrument is overdue if he 
has reasonable grounds to believe that acceleration of the instru- 
ment has been made. 

Passing over the objection that the Code repudiates the rule 
12 Taylor v. American Nat. Bank of Pensacola, 63 Fla. 631, 57 So. 678 (1912); Wulfekuh- 
ler State Bank v. Wible, 121 Kan. 66, 245 Pac. 1067 (1926); Spencer v. Alki Point Trans- 
portation Co., 53 Wash. 77, 101 Pac. 509 (1909); Marion Nat. Bank v. Harden, 838 W. 
Va. 119, 97 S.E. 600 (1918). Contra: Hodge v. Wallace, 129 Wis. 84, 108 N.W. 212 (1906) ; 


O’Connell v. Fitzpatrick, 286 Ill. App. 588, 4 N.E.2d 134 (1936); Gossett v. Stubblefield, 
121 S.W. 2d 665 (Tex. Civ. App. 1988). 


13 Dunn v. O'Keeffe (1816) 5 M. & S. 282. 
14 Dunn v. O’Keeffe (1816) 5 M. & S. 282. 
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that an instrument must be acquired before it is overdue and 
shifts to a new rule which features reasonable grounds to be- 
lieve that the purchased instrument was overdue the language 
above quoted should, reproduce present case law. 

One observation on a minor point: Under the quoted rule 
it would be possible for one to have “reasonable grounds to 
believe that acceleration of the instrument had been made” 
when in fact no acceleration had occurred (a consequence of 
the curious shifting of the basic rule?) 

The rule of N.I.L. Sec. 52(2), which protects a holder who 
acquired title to a demand instrument after dishonor by non- 
payment before the lapse of a reasonable time, or to a time bill 
after dishonor by non-acceptance, and without knowledge 
thereof, is preserved by Sec. 802(1) (c). 

Sec. 802(1) (c) reads: 


A holder in due course is a holder who takes the instrument 
without notice that it is overdue or has been dishonored or of 
any defense against or claim to it on the part of any person. 


(5) Instruments payable in installments and issued in 
series. 

Except for Sec. 2(8), of the N.I.L., which declares, in 
effect, that the fact that an instrument is payable in install- 
ments does not destroy negotiability, and, except for N.I.L. 
Sec. 52(2), dealing with the purchase of a time instrument 
dishonored by non-acceptance and with the purchase of a de- 
mand instrument after dishonor by non-payment before the 
lapse of a reasonable time from date of issue, the N.I.L. does 
not deal expressly with the various situations presented by 
installment instruments and by instruments issued in series. 

This series of problems, as approached by the Code, in- 
volves not only the question as to when an instrument becomes 
overdue but also the question as to whether knowledge of 
various facts related to the maturity of the instrument operates 
as notice of outstanding defenses and claims of ownership. 

The following kinds of cases are to be dealt with: 


(a) Non-installment instruments which provide for the pay- 
ment of interest in installments; 








EEE 
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(b) Instruments providing for the payment of principal in 
installments containing no acceleration clause; 

(c) Instruments issued as parts of the same series, contain- 
ing no acceleration clause; 


(d) Instruments providing for the payment of principal in 
installments with an acceleration clause operating automatically 
or at the option of the holder upon default in the payment of an 
installment; 

(e) Instruments issued as parts of the same series with an 
acceleration clause operating automatically or at the option of 
the holder upon default in the payment of one instrument of the 


series. 


With respect to case (a), while there are a few cases 
contra,” the prevailing rule under the N.I.L., is that the pur- 
chase of a non-installment note before it is overdue with knowl- 
edge of default in the payment of interest payable in install- 
ments does not deprive the purchaser of his possible holder in 


due course position.”® 
This result would be preserved by Sec. 304(5) (f) of the 
Code which provides: 


Knowledge of the following facts does not of itself give the 
purchaser notice of a defense or claim . . . that there has been 
default in payment of interest on the instrument or in payment 
of any other instrument except one of the same series. 

(b) and (c) 
At common law,” and under the N.I.L.,” a purchaser of 


15 Mills v. Charlson, 201 Minn. 167, 275 N.W. 609 (1987) overruling Lumpkin v. Lut- 
gens, 143 Minn. 139, 172 N.W. 893 (1919); cf. Fidelity Trust Co. v. Whitehead, 65 N.C. 
74, 80 S.E. 1065 (1914). 

16 McPherrin v. Tittle, 36 Okla. 510, 129 Pac. 721 (1918); Barbour v. Finke, 47 S.D. 644, 
201 N.W. 711, 40 A.L.R. (1924) (reviewing conflicting cases) . 

17 Vinton v. King, 4 Allen 562 (Mass. 1862); McCorkle v. Miller, 64 Mo. App. 153 (1895). 
18 “The reason for ‘the rule is that where one or more of the installments remain due, the 
presumption arises that there is some valid reason for the failure or —— to pay which, 
if established, would likely go to the defeat of the entire debt and thus all subsequent 
purchasers or holders of the discredited paper are put on inquiry.” General Motors Ac- 
ceptance Corp. v. Talbott, $9 Idaho 707, 230 Pac. 30, (1924); accord, Hibbard v. Collins, 
127 Me. 383, 148 Ail. 600 (1928). In Bliss v. Galifornia Co-op Producers, 30 Cal.¢d 240, 
181 P.2d 869 (1947), both the majority and dissenting judges went into the question with 
marked thoroughness. After citing numerous cases at common law and under the N.LL. 
the majority said: 

“These cases stress the point that the installment was unpaid as well as being 
overdue on its face, a factor of significance. More is required. There would be little 
free commerce in installment instruments if before accepting the same the transferee 
was required to ascertain whether or not the past due installments had been paid. 
Thus he may assume that the regular course of business has been followed (Cope Crv. 
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a non-accelerable installment note, after the maker had de- 
faulted in the payment of one or more installments, the pur- 
chaser having knowledge thereof, is not a holder in due course. 
In these cases there has been little, if any, consideration of 
the question as to whether, after all, knowledge by a purchaser 
that an installment was overdue and unpaid is enough to de- 
prive him of his holder in due course status as regards install- 
ments not due at the time of purchase. In a penetrative 
analysis of this question under the N.I.L. Judge Traynor, in 
a dissenting opinion,” took the position that knowledge of a 
purchaser that an installment had not been paid when he took 
the instrument did not charge him with knowledge of the exist- 
ence of any defense and that he should be a holder in due 
course. Moreover, on the business policy side of the question, 
Judge Traynor took the position that the majority opinion 
“seriously impaired” the circulation of installment paper. 


Conversely, where one buys one or more unmatured instru- 
ments of a series, with knowledge of a default in the payment 
of one or more of the series it is generally held that the pur- 
chaser is a holder in due course of the unmatured notes.” The 
effect of buying an installment note with knowledge of a de- 
fault in the payment of one or more installments but not all, 


Proc. §1968), and that each installment was paid when due. It is not significant, 
like it is where the whole principal is overdue, that the note is still in the hands of the 
payee or holder. Where the whole principal is overdue, that should warn the trans- 
feree that the note probably has been dishonored and there may be some reason for 
it which would constitute a defense. The possession by the payee or holder of an in- 
stallment note before all of the installments are due does not signify dishonor. The 
holder would necessarily retain it for collection of the balance of the installments. If, 
however, the installments due on the face of the instrument have not been paid and the 
transferee has notice of that fact, he is put on inquiry that there may be some de- 
fenses against it and he cannot be a holder in due course. . . . Therefore, the rule is 
that a transferee of an installment note is a holder in due course as to the installments 
to mature in the future when the transfer is made after one or more but not all of 
the installments are due on its face unless the past due installments have not in fact 
been paid and he has notice of that fact.” Supra at 245, 181 P.2d at $72.. 
19 Judge Traynor, dissenting in the California Co-op case, said: “In my opinion, there- 
fore, the rule set forth in the majority opinion that a purchaser of an installment note who 
has knowledge that a past due installment was unpaid when he acquired the note is put 
on inquiry that there may be some defenses against it and . . . cannot be a holder in due 
course, cannot be reconciled with the provisions of the N.I.L.” Bliss v. California Co-op 
Producers, 30 Cal. 2d 240, 262, 181 P.2d 369, 382 (1947). 
20 “The overdue notes were only a slight circumstance, if they may be said to be a cir- 
cumstance at all, tending to create a suspicion.” Hobart M. Cable Co. v. Bruce, 135 
Okla. 170, 174, 274 Pac. 665, 668 (1929) ; accord, Mountjoy Parts Co. v. San Antonio Nat. 
Bank, 12 S.W.2d 609 (Tex. Civ. App. 1928); Guaranty security Co. v. Coad, 114 Wash. 
156, 195 Pac. 22 (1921); Morgan v. Farmington Coal & Coke Co., 97 W.Va. 88, 124 
poy (1924) ; contra, Beasley Hardware Co. v. Stevens, 42 Ga. App. 114, 155 S.E. 67 
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and the effect of buying one or more unmatured notes of a 
series, with knowledge of a default in the payment of one or 
more notes of the series, is dealt with in Sec. 304(4) (a) of 
the Code, providing as follows: 

The purchaser has notice that an instrument is overdue if 
he has reasonable grounds to believe that any part of the prin- 
cipal amount is overdue or that there is an uncured default in 
payment of another instrument of the same series. 


Sec. 8304(4) (f), above quoted, also is involved. 

Under these Sections of the Code the case law under the 
N.I.L. which denies holder in due course status to one who 
buys an installment note with knowledge that one or more 
installments, but not all, are in default, should be reproduced, 
but the rule under which one who buys a series or a part of a 
series of notes with knowledge of a default in the payment of 
one or more notes of the series may be a holder in due course 
would be repudiated. 

The position taken in the Code, that the effect of purchas- 
ing an installment note, with knowledge of a default in pay- 
ment of an installment, and the effect of purchasing a part of 
a series of notes, with knowledge of a default in the payment 
of one or more of the series, should be the same, is sound. The 
only question is whether the effect in each case should be to 
deprive the purchaser of the holder in due course status as 
regards unmatured installments and as regards unmatured 
notes, or whether, in both cases, the holder in due course posi- 
tion should be unaffected by such purchase. 

The Code takes the position that, in each case, the purchaser 
is deprived of his potential holder in due course status. This 
position can be defended only by the adoption of the policy 
that constructive notice of the possibility of the existence of 
outstanding defenses or claims is sufficient to deprive the pur- 
chaser of the holder in due course status. The writer’s view is 
that the use of fictitious notice to kill the otherwise holder in 
due course status is unsound. The basic policy at common law 
and under the N.I.L. was and is to award the holder in due 
course status if the purchaser did not purchase in conscious 
“bad faith.” Any aspect of the notion that a purchaser is de- 
prived of his otherwise holder in due course status by reason 
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of any set of facts which falls short of telling the purchaser 
something about the outstanding defense or claim is thoroughly 
antagonistic to the basic rule that the purchaser “must have 
had actual knowledge of the infirmity or defect, or knowledge 
of such facts that his action in taking the instrument amounted 
to bad faith.” 


Two rules, each completely repugnant to the other, should 
not be imbedded in the same statute. This repugnancy exists 
under the N.I.L. with respect to the effect of buying incom- 
plete and irregular paper, and a few cases have adopted the 
idea that if a purchaser has actual notice of the defense of “A” 
he is constructively notified of every defense and of every 
claim of every other party to the instrument. The Code con- 
tinues these irreconcilable policies and, indeed, expands the 
area in which some conception of constructive notice is de- 
clared to be sufficient to destroy the potential holder in due 
course status. The rule should be one or the other. It can’t, 
with any commendable degree of good policy, be both. 


(d) and (e) 


Under the N.I.L. where an installment note is subject to 
acceleration or where a series of notes is subject to acceleration 
a purchaser, with knowledge that the instrument, or the series, 
has been accelerated, is, obviously, not a holder in due course 
for in each case he has bought after the instrument or the series 
is overdue. If, however, he buys the instrument or the series 
after acceleration has taken place, but without knowledge 
thereof, and before the arrival of the fixed date of maturity 
he should be a holder in due course, under Sec. 52(2),” used 
by way of analogy. 

Substantially the same result should be reached under the 
Code: Sec. 304(4) (b) which provides: 


The purchaser has notice that an instrument is overdue if he 
has reasonable grounds to believe that acceleration of the in- 
strument has been made. 


21 Necotiaste Instruments Law §52 (2). A holder in due course is a holder who 
“became the holder of it before it was overdue, and without notice that it had been 
previously dishonored, if such was the fact.” This Section can be applied by analogy 
to the acceleration cases. 
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The sharp difference is this: Under the N.I.L. the purchaser 
must know of the prior acceleration before his holder in due 
course status is disturbed. Under the Code the purchaser will 
lose his due course holding status, even if knowledge of prior 
acceleration cannot be brought home to him, provided it can 
be shown that he has “reasonable grounds to believe” that 
acceleration has occurred. This provision is in harmony with 
other provisions of the Code designed to weaken the present 
position of the holder in due course. 


SECTION 7. PURCHASE IN Goop FAITH. 

The requirement of purchase in good faith, as a condition 
of due course holding, involves consideration of one of the 
broadest concepts in the whole law of commercial paper. Be- 
fore comparing results which have been reached under the 
N.I.L. with probable or possible results under the Code note 
the several related concepts, which together go to make up the 
broad concept “good faith,” as they are set forth in the N.I.L., 
or as they are set forth in the Code. 

The N.I.L., employs basically three terms: (1) the term 
“good faith,” (2) the term “bad faith,” and (8) the term 
“notice.” As a component part of the concept of “good faith,” 
but having an independent existence, is the concept of “com- 
pleteness and regularity” of the instrument. Corresponding 
terminology of the Code consists of four terms: (1) the term 
“good faith,” (2) the terms “complete and regular,” and, (3) 
the term “reasonable commercial standards of any business in 
which the holder may be engaged. The Code defines “good 
faith” but makes no use of the term “bad faith.” 

An appraisal of amendatory legislation, as well as legisla- 
tion in a new field, involves consideration of the need therefor 
and of the proximate and remote consequences of its enact- 
ment. The changes proposed by the Code, across so broad a 
front, arouse deep concern. 

The N.I.L. defines “bad faith” about as well as a general 
concept can be defined. N.I.L. Sec. 56 provides that “bad 
faith” consists in acquiring an instrument with “actual knowl- 
edge of the infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amounted to bad faith.” 
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At least, this general statement has acquired a high degree of 
definiteness under the thousands of rulings on instruments to 
juries, motions for directed verdicts and for new trials that 
have accumulated in trial courts and courts of review during 
the past fifty years. N.I.L. Sec. 56 is not reproduced in the 
Code. Nor is there any substituted definition of “bad faith.” 
In its place is a definition of “good faith,” in Sec. 1-201(19) 
which “means honesty in fact in the conduct or transaction 
concerned.” Then, in Sec. 3-802, of the Code, continuing inno- 
vations, a holder in due course is declared to be a “holder who 
takes the instrument (b) in good faith including observance 
of the reasonable commercial standards of any business in 
which the holder may be engaged.” 


Is the concept of “bad faith” identical with the concept of 
the opposite of “honesty in fact.” No one can know until we 
have had years of litigation in trial courts and in courts of 
review thrashing over a type of question which would be unpro- 
ductive of any social or economic good. Certain it would be, 
that no lawyer would prepare instructions nor would any court 
give instructions on this issue without having thought earnestly 
over the question as to how much, in what direction and by 
what language instructions should differ from what they would 
be under settled practice under N.I.L. Sec. 56. To what end 
would such work be done? 


What would be the effect of injecting the idea of “the rea- 
sonable commercial standards of any business in which the 
holder may be engaged,” into the idea of “good faith.” Again, 
no one can predict results. There is a certain plausibility in 
the suggestion that in acquiring title to commercial paper a 
purchaser should be held to that plane of ethical conduct rep- 
resented by the “reasonable commercial standards” of the pur- 
chaser’s business. The implication is that these standards 
might not be the same for all business enterprises. No invidious 
comparisons are made by assuming that the “reasonable com- 
mercial standards” which obtain in trust company operations 
may be higher than those which obtain in the conduct of non- 
fiduciary transactions. Continuing down the scale, and without 
specific illustration, one may also think of business transactions, 


a er 
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conducted “at arm’s length” where the “reasonable commercial 
standards” there obtaining are lower than average. 


One can commend the idea that a purchaser should be held 
to “the reasonable commercial standards of any business in 
which the holder may be engaged, when we are thinking of 
high standards such as those which prevail in business transac- 
tions involving fiduciaries and other types of business but there 
is something a little shocking in the Code’s intimation that if 
the “commercial standards” existing in business X are on only 
an average ethical plane or even below such plane, that as pur- 
chasers of commercial paper they will be held to no higher 
standards of good faith. 


In other words the Code lays itself open to the introduction 
of shifting standards of good faith: standard A for business 
X, standard B for business Y and standard C for business Z, 
and so on. The idea of “good faith” and its opposite, “bad 
faith,” under the N.I.L. are, it is true, most general, though 
these ideas have acquired particularly through application to 
thousands of sets of facts. And, moreover, the concept of 
“good faith,” under the N.I.L., is a unitary concept, while 
under the Code the concept of “good faith” becomes multi- 
farious. Little, or no, good can come from this. And harm, 
much harm, can come in accentuating needless litigation and 
conflict of authority in an area where stability should dominate. 


From the standpoint of the conduct of trials the Code’s 
suggestion also is unwise. If “the reasonable commercial] 
standards of any business in which the holder may be engaged” 
are to constitute an issue in the case then testimony becomes 
admissible for the purpose of establishing what the standards 
are for a particular holder. How many hours could be spent 
in direct examination of witnesses on this issue and in their 
cross-examination? Law suits at best, involve the use of pon- 
derous machinery in settling controversy and they are expen- 
sive. Why make them more so? The totality of the Code’s 
proposals concerning “good faith” churns up a subject need- 
lessly, and harmfully. The concept of good faith should be 
allowed to develop by the normal processes of legal evolution. 
The proposal to introduce the idea of “reasonable commercial 
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standards,” as a legal ingredient of the concept of “good faith” 
would cause far more harm than good. 


SEcTION 8. Errect oF RECORDING. 

The N.I.L. contains no provision, relating to the effect of 
recording a document, such as a mortgage, securing a nego- 
tiable note, upon the rights of a purchaser of the note. It has 
been held, however, that the recording of an assignment of a 
mortgage is not constructive notice of its contents to a purchaser 
of the note.” 

Sec. 804(6), of the Code, codifies this result by declaring: 

The filing or recording of a document does not of itself con- 
stitute notice within the provisions of this Article to a person 
who would otherwise be a holder in due course. 


SECTION 9. NOTICE ON THE FACE OF THE INSTRUMENT. 

Notice of a claim of ownership or of a defense may appear 
on the instrument or it may be found in extrinsic circumstances. 
When the evidence of the outstanding claim or defense is on 
the instrument its efficacy to prove notice is essentially a ques- 
tion of law for the court. When the evidence lies in extrinsic 
circumstances the question is one of fact to be found by the 
jury under proper instructions. In non-jury cases, the court, 
of course, acts in a double capacity. 

The corresponding sections of the N.I.L. and of the Code, 
which deal with questions of notice contained in the instru- 
ment, are set forth below. 

N.LL. Sec. 52(1). A holder in due course is a holder who 
has taken the instrument under the following conditions: 

1. That it is complete and regular upon its face. 

Code Sec. 304(1). The purchaser has notice of a claim or 
defense if 

(a) the instrument is so incomplete, bears such visible evi- 
dence of forgery or alteration, or is otherwise so irregular as to 
call into question its validity, terms or ownership or to create 
an ambiguity as to the party to pay. 

The equity rule, under which a purchaser of property who 
possesses Knowledge of certain facts, is put on inquiry and 
charged with knowledge of such additional facts as a reason- 


22 Foster v. Augustana College & Theological Seminary, 92 Okla. 96, 218 Pac. 385 (1923). 
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able inquiry would disclose,” the rule of constructive notice 
from recording,” and the rule of notice by lis pendens** do not 
apply to the purchase of negotiable paper except to the extent 
that N.I.L. Sec. 52(1) conditions the due course holding status 
upon the purchaser’s having taken an instrument which “is 
complete and regular upon its face.” 


INCOMPLETE INSTRUMENTS 


The English common law rule was that a purchaser of an 
incomplete instrument was not, by reason of its incomplete- 
ness, a bona fide purchaser.** The common law rule in the 
United States was otherwise.” The N.I.L. adopted the Eng- 
lish rule.* Under N.I.L. Sec. 52(1) it has been held that a 
purchaser is deprived of his position as a holder in due course 
not only with respect to defenses and claims associated with 
the execution in blank, but, strangely enough, also with respect 
to defenses and claims which have nothing to do with the fact 
that the instrument was executed partly in blank.” 

The rule of N.I.L. Sec. 52(1) is antagonistic to the basic 
conception that bad faith alone deprives a purchaser of his 
position as a holder in due course and represents the adoption 
of a rule that a purchaser of a negotiable instrument is charged 
with constructive notice of facts which a reasonable inquiry 
would bring to light and even of facts which inquiry might 
not bring to light. The American common law rule represents 
sound policy and was consistent with the basic rule of bad 
faith. 

The Code Sec. 304(1) (a), in elaborate language, preserves 
23 Hartford Nat’! Bank & Trust Co. v. Credenza, 119 Conn. 368, 177 Atl. 182 (1935). 
24 Foster v. Augustana College & Theological Seminary, 92 Okla. 96, 218 Pac. 335 (1923). 
25 First Trust & Savings Bank v. US. Fidelity & Guaranty Co., 161 Minn. 88, 200 N.W. 
848 (1924). 
26 Aude v. Dixon, 6 Ex. 869 (1851). The original common law rule was otherwise. 
Russel v. Langstaffe, 2 Dong. 514 (1780). 
27 Greenfield Sav. Bank v. Stowell, 128 Mass. 196 (1876); Mitchell v. Culver, 7 Cow. 
886 (N.Y. 1827); City of Chicago v. Gage, 95 Ill. 598 (1880); Wessell & Co. v. Glenn, 
108 Pa. 104 (1884). 
28 The history of the rule is set forth in Bronson v. Stetson, 252 Mich. 6, 282 N.W. 741 
(1930) and Hartington Nat. Bank v. Breslin, 88 Neb. 47, 128 N.W. 659 (1910). The 


rule of the Necoriaste Instruments Law $52 (1) was adversely criticised by Hening, 
The Uniform Negotiable Instruments Law, 59 U. or Pa. L. Rev. 471, 483 (1911). 

2® Moore v. Vaughn, 157 Miss. 758, 150 So. $72 (1933) (failure of consideration) ; Maurer 
v. Hahn, 104 N.J.L. 254, 140 Atl. 278 (1928) (diversion of the instrument); Tower v. 
Stanley, 220 Mass. 429, 107 N.E. 1010 (1915) (non-apparant alteration). 
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the regrettable rule of N.I.L. Sec. 52(1). The Code provision 
is open to the further objection that the use of changed and 
greatly expanded language inevitably invites unnecessary 
trouble with questions of possible change of law—which per- 
meates much of Article 8 of the Code. 

If the holder takes the instrument complete in form with 
knowledge that it was originally executed in blank, probably 
the holder is in the same situation as if he had acquired the 
instrument while it contained blanks.” 

The Code’s proposal, Sec. 304(5) is that: 


Knowledge of the following facts does not of itself give the 
purchaser notice of a defense or claim (d) that an incomplete 
instrument has been completed unless the purchaser has notice 
of any improper completion. 


This rule is preferable. 
IRREGULAR INSTRUMENTS 


Under Sec. 52(1) of the N.I.L. material alterations ap- 
parent on the instrument," various kinds of memoranda, re- 
cited on the instrument,” notations of dishonor™ have been 
held to render the instrument irregular. But the absence of 
revenue stamps,” the fact that the instrument was postdated™ 
have been held not to constitute irregularities. 

The corresponding provision of the Code is more elaborate 
than the N.I.L. provision in that the Code refers specifically 
to “visible evidence of forgery or alteration” and designates as 
“irregularities” any marks or writings on the instrument of 
such a nature as would “call into question its validity, terms 
or ownership or to create an ambiguity as to the party to pay.” 
This language should preserve as “irregularities” those held 
to be such under the N.I.L. and, with the distinct probability 
80 Dumbrow v. Gelb, 72 Misc. 400, 180 N.YSupp. 18% (1911). 

31 Miles City Bank v. Askin, 119 Mont. 581, 179 P.2d 750 (1947); Commercial Seu Co 
Co. v. Donald Drug Co., 112 S.C. 457, 100 S.E. 359 (1919); Commercial Securi 
v. Donald Drug Co., 115 S.C. 48, 104 S.E. 312 (1920). 


82 Keisel v. Baldock, 55 Okla. 487, 154 Pac. 1194 (1915); Hughes & Co. v. Flint, 61 
Wash. 460, 112 Pac. 688 (1911). 


83 State v. Greenville Bank, 187 S.W. 597 (Mo. App. 1916). 


34 Farmers’ Savings Bank v. Neel, 193 Iowa 685, 187 N.W. 555 (1922), overruling, 
Lutton v. Baker, 187 Iowa 753, 174 N.W. 599 (1919). 


85 Triphonoff v. Sweeney, 65 Ore. 299, 180 Pac. 979 (1913). 
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that the new language would render some instruments irregu- 
lar which would not have been such under the N.I.L.,—again, 
an illustration of the Code’s policy to weaken the holder in 
due course position. 

As is true with respect to incomplete instruments the tak- 
ing of an irregular instrument deprives the holder of his other- 
wise possible holder in due course status, not only as regards 
defenses and claims associated with the irregularities but also 
with respect to defenses and claims having nothing to do with 
the irregularity. This is unwise policy because it collides with 
the basic conception of what constitutes bad faith.** The lan- 
guage of the Code preserves this anomaly and extends it by 
expanding the concept of irregularity. 

80 A similar similar question is presented by the purchase of an instrument with notice of a 
defense or claim of one party but without notice of an entirely different claim or de- 
fense if another party, i.e., the case of double equities. While there are but few cases, 
the majority hold that notice of A’s claim or defense is not notice of B’s claim or de- 
fense. Meyer Milling Co. v. Strohfeld, 222 Mo. App. 1194, 4 S.W.2d 864 (1928); Baird 
v. Lorenz, 57 N.D. 804, 224 N.W. 206 (1929); Long v. City Nat. Bank of Commerce, 
256 S.W. 1006 (Tex. Civ. App. 1923); Dollar Saving & Trust Co. v. Crawford & 


Ashby, 69 W. Va. 109, 70 S.E. 1089 (1911). Contra: Walker v. Bartlesville State Bank, 
91 Okla. 231, 216 Pac. 928 (1928); Fehr v. Campbell, 288 Pa. 549, 187 Atl. 113 (1927) 


(To be Continued) 











BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Liable for Cashing Check With One 


Endorsement Missing 


A very important case has been decided by the Supreme 
Court of Colorado. Apparently it involved a situation which 
has not been passed on by many courts in the country and 
was clearly the first time the situation had arisen in the Colo- 
rado courts. What happened was this. The drawer of a 
check made it payable to two payees. Only one of the payees 
endorsed the check. It was deposited in that payee’s bank 
which guaranteed prior endorsements, sent the check to a 
second bank which also guaranteed prior endorsements and 
ultimately received payment from the drawee bank. When 
the drawee’s customer, the drawer, complained that one of the 
two necessary endorsements was missing, the drawee gave the 
depositor credit for the amount of the check and sought re- 
imbursement from the two banks which had guaranteed the 
prior endorsements. 

The court ruled in favor of the drawee and against the 
bank which cashed the check with only one endorsement. It 
should be noted that the Negotiable Instruments Law was 
not determinative in this case. The failure of one of the pay- 
ees to endorse the check completely destroyed its negotiability 
and thus the NIL was held not to apply. Liability of the bank 
cashing the check was established however because its guaran- 
tee of prior endorsements misled the drawee bank into paying 
the check when it should not have done so because of the miss- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §$ 1223, 
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ing endorsement. In effect the court ruled the drawee must 
be reimbursed since it made payment because of a mistake. 
American National Bank of Denver v. First National Bank 
of Denver, Supreme Court of Colorado, 277 P.2d 951. The 
opinion of the court is as follows: 


ALTER, J.—The American National Bank of Denver, a national 
banking association, instituted an action against The First National 
Bank of Denver, a national banking association, and The Hereford 
State Bank, a banking corporation organized under the laws of the 
State of Colorado, seeking judgment in the sum of $5,050, together 
with interest thereon from February 17, 1953. 

The complaint contains two causes of action, in the first of which 
recovery is sought under the provisions of our “Negotiable Instruments 
Law,” sections 1-196 chapter 112, ’35 C.S.A., while the second thereof 
is based on the allegation therein that payment was made “without 
consideration and paid by it [plaintiff] to them by mistake ... .” 

Each defendant filed separate motions to dismiss the complaint 
because plaintiff failed to state a claim therein. Upon hearing on said 
motions, the same were granted, and plaintiff, electing not to amend 
its complaint, judgment was entered in favor of defendants, and the 
action was dismissed. Plaintiff brings the cause to our Court by writ 
of error seeking a reversal of the judgment. 

We will herein refer to the parties by name or as plaintiff and de- 
fendants as they appeared in the trial court. 

The facts giving rise to this action, as set out in the complaint, 
are substantially as follows: Hugo Sills Motors, a depositor in plain- 
tiff’s bank, on November 21, 1952, issued its check in the sum of $5,050 
payable to the order of “Frontier Motor Co. & General Credit Cheyenne, 
Wyo.” On the face of said check appeared the following, “By endorse- 
ment this check is accepted in full payment of the following account” 
listing two 1952 automobiles with the motor numbers thereof. There 
also appears on the face of the check, “Know Your Endorser—Require 
Identification.” The above check, when it was presented to defendant 
Hereford, bore the following endorsement only, “Pay to the Order of 
The Hereford State Bank Hereford, Colorado For Deposit Only Front- 
ier Motor Co.” 

It appears that The Hereford State Bank, on the endorsement of 
the Frontier Motor Co., credited it with $5,050, and then endorsed the 
check, “Pay to the Order of Any Bank, Banker or Trust Co. Prior 
endorsements guaranteed Hereford State Bank 82-418 Hereford, Colo. 
82-418” and the check thus endorsed was sent through banking chan- 
nels to The American National Bank of Cheyenne, Wyoming (which 
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_ is not a party hereto) and by it was sent to defendant The First Na- 
tional Bank, each thereof having endorsed the check, “Pay to the 
Order of any Bank, Banker or Trust Co. Prior endorsements guaran- 
teed.” Defendant First National Bank then presented the check to 
plaintiff through the Denver Clearing House; it was paid, and charged 
by plaintiff to Hugo Sills Motors deposit. Hugo Sills Motors, the maker 
and drawer of the check, objected to the payment thereof because “Gen- 
eral Credit endorsement was not thereon.” and General Credit hav- 
ing refused to endorse the check, plaintiff reimbursed Hugo Sills Motors 
in the amount of $5,050 by paying said amount to General Credit. 


The parties hereto are in agreement that: 


1. Plaintiff is not a holder in due course. 
2. The question here presented is one of first impression in 
the State of Colorado. 


We find the following in plaintiff's brief: “The only question to 
be determined in this action is whether the plaintiff in error, drawee 
of a check payable to two payees, being endorsed by only one of them, 
having wrongfully charged the check against the account of the drawer 
and having reimbursed the drawer, may have recourse against the de- 
fendant banks, who [which] endorsed the check ‘Pay to the Order of 
any Bank, Banker or Trust Co. Prior Endorsements guaranteed.’ or 
with a similar endorsement.” Notwithstanding which plaintiff still 
insists that its second claim is not vulnerable to a motion to dismiss. 
We shall undertake to consider these questions in the order presented. 

1. Our “Negotiable Instruments Law” is chapter 112, ’35 C.S.A., 
and reference herein to sections will be as the same are found therein. 

Under section 1 the check involved herein was a negotiable instru- 
ment payable to two or more payees, section 8. “An instrument is 
negotiated when it is transferred from one person to another in such 
manner as to constitute the transferee the holder thereof... If pay- 
able to order it is negotiated by the indorsement of the holder com- 
pleted by delivery.” Section 30. “The indorsement must be an indorse- 
ment of the entire instrument ....” Section $2. If an instrument is 
payable to the order of two or more payees, who are not partners, all 
must endorse unless the one endorsing has authority to endorse for 
the others. Section 41. If an instrument is negotiable in its origin, 
negotiability continues until restrictively endorsed or discharged by 
payment or otherwise. Section 47. “Where the holder of an instru- 
ment payable to his order transfers it for value without indorsing it, 
the transfer vests in the transferee such title as the transferer had 
therein” together with the right of the transferee to require the endorse- 
ment of the transferer if the endorsement was omitted by mistake, ac- 
cident or fraud. Section 49. “To constitute notice of an infirmity in 
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the instrument or defect in the title of the person negotiating the same, 
the person to whom it is negotiated must have had actual knowledge 
of the infirmity or defect, or knowledge of such facts that his action in 
taking the instrument amounted to bad faith.” Section 56. While 
every holder is presumed to be a holder in due course, nevertheless, 
when it is shown that the title of any person who negotiates the in- 
strument is defective, the burden is on the holder to prove that he, 
or one under whom he claims, acquired the title as a holder in due 
course. Section 59. One negotiating an instrument warrants its genu- 
ineness, his good title, and that all prior parties had capacity to con- 
tract, and he has no knowledge of any fact impairing its validity or 
rendering it valueless. Section 65. Every endorser endorsing without 
qualification warrants the matters contained in the first three sub- 
divisions of section 65, and at the time of his endorsement the validity 
of the instrument. Section 66. 


The citation of authorities is unnecessary to establish the rule that 
the relationship between a bank and a depositor is that of debtor and 
creditor. Likewise it is unnecessary to cite authority to establish that 
a bank’s obligation to its depositor is to pay out his funds only to him 
or upon his written order. In the instant case the depositor instructed 
plaintiff to pay out its funds to Frontier Motor Co. & General Credit 
Cheyenne, Wyo., notwithstanding which Hereford, upon the presenta- 
tion of the check by Frontier Motor Co. with its sole endorsement 
thereon, disregarded the explicit written instructions of the drawer of 
the check and credited the entire amount thereof to the account of one 
endorsee only. 


In addition to the explicit instructions of the drawer of the check, 
Hereford was charged with the knowledge that it was payable to the 
two payees therein for the specific purposes of acquiring title to two 
automobiles described on the face of the check. Hereford, upon credit- 
ing the amount of the check to the account of the Frontier Motor Co., 
then endorsed the check as hereinbefore noted and sent it through 
banking channels to the drawee for payment through the Denver 
Clearing House. The drawee, upon payment through the Denver 
Clearing House, charged the amount of the check to the account of 
the drawer, and, upon its protest, recredited the drawer’s account. It 
thereby became subrogated to any of the rights of the drawer. 


Plaintiff takes the position that there was no duty resting upon 
it to examine the endorsement on the check here involved, and relies 
upon our decision in Interstate Trust Company v. United States Na- 
tional Bank, 67 Colo. 6, 185 P. 260, 10 A.L.R. 705, wherein our Court 
stated: 


“It is a settled rule that a person who presents for payment 
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checks such as are here involved guarantees the genuineness of 
the check, and the drawee bank need concern itself with nothing 
but the genuineness of the signature, and the state of the account 
with it of the drawee. [Citing authority.]” (Italics ours.) 


Our consideration of the opinion, as well as a study of the briefs 
submitted for consideration in the above entitled case convinces us 
that the portion of the opinion cited above, wherein it is said, “the 
drawee bank need concern itself with nothing but the genuineness of 
the signature, and the state of the account of it with the drawee.” is 
dictum, and is no fulfillment of the duty which the drawee bank owes 
to its depositor. The drawee bank is authorized to pay out funds 
belonging to its depositor when, and only when, the check is endorsed 
by the payees therein, or by persons who have satisfied it or the bank 
to which the check is presented for payment of their right to proceeds. 
We believe it to be the duty of the bank upon which a check is drawn 
to satisfy itself that it is correctly endorsed; however, it cannot deter- 
mine, in many instances, whether the endorsement is forged or genuine, 
but must rely, as it has a right to do, upon the responsibility of the last 
endorser. It may be a banking practice to rely upon the financial 
responsibility of an endorsing bank which guarantees previous endorse- 
ments, but notwithstanding the statement in the opinion of Interstate 
Trust Company v. United States National Bank, supra, that practice 
does not in the slightest degree relieve the drawee bank of its duty to the 
drawer to investigate the endorsement on the check in order that it 
may determine whether there is a full compliance with the written order 
of the drawer by an endorsement, even though not genuine. 


It should be noted that in Interstate Trust Company v. United 
States National Bank, supra, the checks involved were altered checks, 
and with the alterations, which escaped detection, the payee who en- 
dorsed the check was the identical person who was specified in the check. 

Plaintiff refers to the absence of the endorsement of the payee 
General Credit Co. Cheyenne, Wyoming, as a “missing endorsement,” 
and relies upon the decision in City Trust Company v. Botting, 139 
Misc. 684, 248 N.Y.S. 204, 206, in support of his contention that the 
banks through which the check in the instant case cleared are liable 
to plaintiff for the full amount of the check. In the City Trust Com- 
pany case the checks were drawn by Botting against his funds in the 
City Tust Company in favor of the Industrial Securities Company. 
The checks were presented and cashed at the Times Square ‘Trust 
Company with the sole endorsement thereon of the Industrial Bankers 
Corporation. The Times Square Trust Company endorsed on the 
checks, “All prior endorsements guaranteed.” In a suit by the City 
Trust Company, it having paid the check upon presentation to it 
through the Clearing House and charged it to Botting‘s account, judg- 
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ment was entered in favor of the Trust Company for the amount of 
the checks, and in connection therewith it was said: 


“The Times Square Trust Company is liable to the City Trust 
Company by reason of its warranty that all preceding indorse- 
ments were genuine and that it had good title to the checks. 
Negotiable Instruments Law, §§ 115, 116. Such a guaranty 
covers a missing indorsement. See Paton’s Digest, § 2799... . 
There was likewise no duty owing by the City Trust Company 
to the respondent Times Square Trust Company to inspect the 
indorsements on the checks. [Citing cases.] ....” 


By referring to section 2799 of Paton’s Digest, we find the following 
rather interesting comment on the question submitted: 


“Are the stamped words by indorsing bank, ‘All previous in- 
dorsements guaranteed,’ sufficient to cover a missing indorsement 
of the payee or indorsee? Opinion: It seems there are no decided 
cases wherein the specific question has been determined whether 
the words ‘Indorsement guaranteed’ or ‘Previous indorsements 
guaranteed’ operate as a guaranty of an absent or missing indorse- 
ment. ... But in the instant case there is no indorsement. In 
the absence of judicial precedent where the payee’s name does 
not appear as an indorser, it seems safer to require a guaranty 
sufficiently worded, ‘Prior indorsements, including missing indorse- 
ment, guaranteed.’ Although probably such a guaranty, i. e., 
a simple guaranty of indorsement, would, if the question came up 
squarely for judicial determination be construed as possessing 
equal strength.” 


Under our “Negotiable Instruments Law” an endorsement must 
be written on the instrument or upon a paper attached thereto, and 
the signature of the endorser without additional words is a sufficient 
endorsement. Section 31. It will be noted that the endorsement by 
the several banks in the instant case was “Previous Endorsements 
Guaranteed,” and under City Trust Company v. Botting, supra, it 
is held that this quoted endorsement includes a missing endorsement. 
We are unable to understand by what construction or legerdemain this 
endorsement could be so extended. 

We feel obliged to differ with Paton on his rather uncertain, specu- 
lative answer, supra, which cannot be given weight in view of the manda- 
tory provisions of our “Negotiable Instruments Law.” 

We understand that by our “Negotiable Instruments Law” we adopt 
the common-law rule providing that where a check is payable to the 
order of two or more persons who are not partners, all of them must 
endorse unless the one so doing has authority to endorse for the other 
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payees, and this joint endorsement is necessary for a complete negotia- 
tion. Under the common law, as well as by our “Negotiable Instru- 
ments Law.” where one of the payees fails to endorse, the negotiability 
of the check is completely destroyed. Mills v. Pope, 90 Mont. 569, 4 
P.2d 485; Rosecky v. Tomaszewski, 225 Wis. 438, 274 N.W. 259; Bonuso 
y. Shroyer Loan & Finance Co., Inc., D.C.Mun.App., 37 A.2d 760; New- 
ton County Bank v. Holdeman, 223 Mo, App. 164, 9 S.W.2d 852. The 
holder of the check, after this failure to endorse, acquires the interest 
of an assignee only, and as such his interest in the proceeds of the check 
are to be determined. 

We conclude that when defendant Hereford, being charged with 
the absolute and specific duty of determining that the payees in the 
check endorsed the same if it was to become a holder in due course, 
neglected so to do, and accepted the check with the endorsement of 
Frontier Motor Co. only thereon, it acquired only such interest in the 
check as Frontier Motor Co. had therein. Hereford acquired an assign- 
ment of Frontier’s interest in the check and could not, without the 
endorsement of the co-payee, transfer title thereto as a negotiable in- 
strument. At best Hereford acquired an interest in a non-negotiable 
chose in action. Blake v. Weiden, 291 N.Y. 134, 51 N.E.2d 677, 149 
A.L.R. 1050; Hopple v. Cleveland Discount Co., 25 Ohio App. 138, 
157 N.E. 414; Hoffman v. First National Bank of Chicago, 299 Ill.App. 
290, 20 N.E.2d 121; Plattsmouth State Bank v. Redding, 128 Neb. 268, 
258 N.W. 661; Schoolfield v. Barnes, 18 Tenn.App. 333, 77 S.W.2d 66; 
Bonuso v. Shroyer Loan & Finance Co., Inc., supra; Karsner v. Cooper, 
195 Ky. 8, 241 S.W. 346, 25 A.L.R. 159; Edgar v. Haines, 109 Ohio 
St. 159, 141 N.E. 837, 38 A.L.R. 795; Columbia Hotel Co. v. Rosenberg, 
122 Or. 675, 260 P. 235; Conrad v. James, 174 Okl. 54, 49 P.2d 718; Bank 
of Marshall County v. Boyd, 308 Ky. 742, 215 S.W.2d 850; Home In- 
demnity Co. of New York v. State Bank of Fort Dodge, 233 Iowa 103, 
8 N.W.2d 757; Foxman v. Hanes, 218 N.C. 722, 12 S.E.2d 258; Fink 
v. Scott, 105 W.Va. 523, 143 S.E. 305; Virginia-Carolina Joint Stock 
Land Bank v. First & Citizens Nat. Bank of Elizabeth City, 197 N.C. 526, 
150 S.E. 34; 2 Daniels on Negotiable Instruments (7th Ed.) p. 787, 
sec. 758. 

We hold that in the instant case neither Hereford nor the other 
banks through which the check here considered was channeled, be- 
came holders in due course. The authorities are in unanimity on the 
proposition that our “Negotiable Instruments Law” is applicable only 
to negotiable instruments, and the rights and duties arising thereunder. 
The provisions thereof are not helpful in determining the relative rights 
and liabilities of the parties to this litigation. 

We conclude that neither Hereford nor other endorsees on the 
check here in question became holders in due course, and that by 
reason of the absence of the endorsement of General Credit, Cheyenne, 
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Wyo., the check became a non-negotiable chose in action. 

The provisions of our “Negotiable Instruments Law,” being applic- 
able to negotiable instruments and the negotiation thereof, it is our 
opinion that the trial court correctly determined defendants’ motions 
to dismiss plaintiff's first claim. 

2. As hereinbefore noted, the second claim is based wpon money 
paid by plaintiff to defendants “without consideration and paid by it 
by mistake on or about November 24, 1952.” This claim was held 
vulnerable to defendants’ motion to dismiss. 

We have hereinbefore determined that the check in question never 
was negotiated. It was, in fact, a non-negotiable chose in action; no 
bank through which it was channeled became a holder in due course, 
and their liability as endorsees is not to be measured by our “Negotiable 
Instruments Law,” but rather with those rights arising out of an assign- 
ment of a non-negotiable instrument. At best, Hereford was entitled 
to retain only the financial interest that Frontier Motor Co. had in the 
check in question. 

A rather exhaustive examination of the authorities has led us to few 
decisions in which the question of a “missing endorsement” on a check 
payable to two payees was determined, although there are numerous 
cases where the endorsement was forged. It should be noted that de- 
fendants herein are The First National Bank of Denver and The Here- 
ford State Bank. Defendants admit that the check here in question 
was cashed by defendant Hereford upon the endorsement of Frontier 
Motor Co. only. The endorsements on the check clearly indicate that 
the check, being channeled through banking channels, came first to 
The American National Bank, Cheyenne, Wyoming, and by it was sent 
to The First National Bank of Denver, and paid to The First National 
Bank through the Denver Clearing House. It is generally recognized 
principal of law that the drawer of a check is entitled to designate the 
payee to whom payment is to be made, and it also is a recognized rule 
of law that any bank or person cashing the drawer’s check does so 
at its or his peril, being obligated to pay the same only upon the genuine 
endorsement by the payees named therein. 

The unusual recitals on the face of the check would call to the at- 
tention of a reasonably prudent person the purpose for which it was 
given to the payees. These recitals clearly indicated that the drawer 
had issued his check in full payment to the payees therein for two 
automobiles thereon described, and at the bottom of the check there 
was a notation warning Hereford to know its endorsers and require 
identification. It must be presumed that Hereford was sufficiently 
conversant with banking laws to know that title to the check as a 
negotiable instrument could not be acquired except upon the genuine 
endorsement by the two payees named therein, notwithstanding which 
Hereford honored the check by placing the same to the credit of Front- 
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ier and passing it through banking channels with an endorsement thereon 
guaranteeing all thereof. 

As we have said, neither Hereford nor the other banks, through 
which the check was channeled, became holders thereof in due course. 
The drawer of the check, by his designation of the payees therein, in 
effect issued a definite order to the drawee bank and all others to whom 
the check might be presented for payment that it was to be paid only 
in accordance with his order to the payees therein named. When Here- 
ford endorsed the check “Prior Endorsements Guaranteed” the banks 
through which the check passed may have chosen to honor and pay the 
check, relying solely on Hereford’s guaranty, but this, in nowise, re- 
lieved the drawee bank of honoring the check only upon the endorse- 
ment of the payees therein named. The drawee bank, simply by cash- 
ing the check and charging the same to the drawer’s account, indicated 
a willingness to disregard and neglect its duty to the depositor upon 
the guaranty of a responsible bank that the duty of examining the check 
for the endorsement of the payees had been performed by it. 

If Hereford was negligent in connection with its transactions regard- 
ing the check here, and if that negligence resulted in the drawee bank 
making a mistake which resulted in its damage, Hereford is liable in 
an action by the drawee for the damages it may have sustained. It 
seems to be a generally recognized rule of law that in the absence of 
actual fault on the part of the drawee, its failure to observe the fact 
of the absence of the endorsement of one of the payees, due entirely 
to the fault or neglect of the holder, will not preclude its recovery. If 
Hereford is liable to plaintiff on the second claim herein, it must rest 
upon a contractual duty to return to plaintiff money which it has re- 
ceived and holds under a mistake, and not upon any warranty. The 
present action must be based upon an obligation on Hereford’s part to 
reimburse plaintiff for moneys in its possession to which it is not 
legally entitled. 

As was said in the outset, there are very few cases to be found in 
which the question for determination hinged on the absence of an en- 
dorsement such as we have here. We regard the absence of an endorse- 
ment by the holder as serious, if not more so, than a forged endorse- 
ment: one is easily discernible; the other is the result of an error in 
the identification of the payee. If, as has been said, it is the duty of 
the bank cashing the check to know to a positive certainty the identity 
of the payee named therein, and its failure so to do imposes a duty 
of reimbursing the drawee, it seems clear to us that the failure to secure 
the endorsement of all of the payees imposes an even greater duty on 
the holder. It would unduly prolong this opinion to undertake a factual 
resume of the many decisions upon which we rely for support in the 
position we have taken, but our opinion is based largely upon situations 
somewhat analogous to the factual situation herein presented. We rely 
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upon reason; as well as the decisions in the following cases, to support 
our holding that the trial court committed error in granting a motion 
to dismiss plaintiff's second claim: Crocker-Woolworth National Bank 
of San Francisco v. Nevada National Bank of San Francisco, 139 Cal. 
564, 73 P. 456, 63 L.R.A. 245; Farmers’ Nat. Bank of Augusta v. Far- 
mers’ & Traders’ Bank of Maysville, 159 Ky, 141, 166 S.W. 986, L.R.A. 
1915A, 77; Louisa National Bank v. Kentucky National Bank, 239 Ky. 
302, 39 S.W.2d 497; First National Bank of Portland v. United States 
National Bank of Portland, 100 Or. 264, 197 P. 547, 14 A.L.R. 479; 
Home Indemnity Co. of New York v. State Bank of Ft. Dodge, 233 
Towa 103, 8 N.W.2d 757; Hartford Accident & Indemnity Co. v. First 
National Bank, 61 Ohio App. 217, 22 N.E.2d 517; Bank of Marshall 
County v. Boyd, 308 Ky. 742, 215 S.W.2d 850; New York Casualty 
Co. v. Sazenski, Minn., 60 N.W.2d 368; Canadian Bank of Commerce 
v. Bingham, 30 Wash. 484, 71 P. 43, 60 L.R.A. 955; Wells Fargo Bank 
& Union Trust Co. v. Bank of Italy, 214 Cal. 156, 4 P.2d 781; Security 
Sav. Bank of Covington, Ky. v. First Nat. Bank of Michigan City, Ind., 
6 Cir., 106 F.2d 542, 127 A.L.R. 116; 3 Daniels on Negotiable Instru- 
ments (7th Ed.), sec. 1620, p. 1665; 7 Am.Jur., p. 425 et seq., sec. 587, 
sec. 575 et seq., p. 414; 9 C.J.S., Banks and Banking, §§ 354, 358(c), 
pp. 724, 770 et seq. See annotations 12 A.L.R. 1098; 71 A.L.R. 337; 
121 A.L.R. 1056. 

We hold that insofar as the defendant The First National Bank 
is involved, its motion to dismiss plaintiff's second claim was correctly 
granted, and insofar as the motion of Hereford to dismiss the second 
claim, error was committed in granting said motion. 

It is, therefore, ordered that the judgment entered on plaintiff's 
first claim is affirmed and the judgment entered on the second claim 
is affirmed insofar as it orders the dismissal of plaintiff's claim against 
defendant The First National Bank, and is reversed as to Hereford on 
plaintiff's second claim and the cause is remanded for further proceed- 
ings in harmony herewith. 


Telephone Service Does Not Constitute Branch Banking 


The Attorney General of Illinois has ruled that a bank’s answering 
service designed to receive telephone applications for installment loans 
before and after banking hours does not constitute branch banking 


and is not a violation of the state’s banking laws. 
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Bank Loses Case Involving Title to 
Barrels of Whisky 


In an exceedingly long but interesting case to bankers 
a federal district court in California decided that a whisky 
company had better title than a bank to certain barrels of 
whisky where both the company and the bank claimed title 
by virtue of warehouse receipts. The company’s prior right 
was established primarily because the warehouse receipts it 
held were issued earlier than those held by the bank even 
though they covered the same items. The case presents issues 
concerning the Uniform Warehouse Receipts Act and its 
effect on the Bulk Sales Act. 

One conclusion of the court is that the bank in operating 
as a lending agent is charged with notice of facts coming to the 
attention of an employee in the bank’s collection department 
even though there is no duty on such employee to transmit 
his knowledge of such facts to a bank officer. In re Hedge- 
side Distillery Corporation, U.S. District Court N.D. Calif- 
ornia, 128 F.Supp. 983. Part of the opinion of the court is as 
follows: 


LEMMON, D. J.—The trustee of a bankrupt distillery whose presi- 
dent is languishing in San Quentin and two bona fide claimants of op- 
posing interests in thousands of barrels of whiskey and grain spirits— 
these are the protagonists in this complicated forensic drama. 

At stake is the ownership of merchandise valued at hundreds of 
thousands of dollars. The hearing before the Referee in Bankruptcy 
consumed thirty-six days of trial time. The testimony is reported in 
2,523 pages of transcript. In addition, thousands of documents were 
introduced in evidence. Yet, as will be more fully developed presently, 
the very parties that are here objecting to the Referee’s order have 
repeatedly insisted that “the material facts are not in dispute” and 
that “the present petition for review presents only questions of law.” 
The questions of law, however, are many, diverse, and complex. 

Because the cast of characters is somewhat large, the Court is 
adopting the shortened individual and corporate designations used by 
the parties in this Court and in the hearings before the Referee in 
Bankruptcy: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1592. 
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Getrag Fertieeatitien, Tit xcceccccccscsssesscocspesesesocsnsceqocsoqeacccocopesensqecaes “Schenley” 
Hedgeside Distillery Corporation ...........s:sssssssseresserssneneeneees “Hedgeside” 
Tis SUED <innsaciaicesctnineneetensiadnaeetinmtamnméiiaaplpiepetasennesienenennnmente “Stone” 
Franciscan Farm and Livestock Corporation ..............+::++ “Franciscan” 
Ne a cdiiissinisnmnttiigheimadiennitinpenbiagpaeninngenmepention “Glaser” 
Bipetietes WOReRRaries CRMC nvnccccccccccccecsctsczsscsnsccccseccscscscecperces “Barnhill” 
The Anglo California National Bank of San Francisco ................ “Bank” 
pg ARERR L SE UA RCE “Heaven Hill” 


The word “barrels” includes the contents as well as the receptacles. 

On October 3, 1949, Schenley filed a reclamation petition in this 
Court. The petition sets forth that on or about May 17, 1949, an in- 
voluntary petition in bankruptcy was filed in this Court by certain 
named creditors of Hedgeside, and that the latter was adjudicated a 
bankrupt on June 2, 1949, on which date the proceedings were referred 
to Bernard J. Abrott, Referee in Bankruptcy. 

The reclamation petition contains the following further allegations: 

On July 26, 1949, Charles W. Ebnother was appointed Trustee of 
the bankrupt’s property. At the time of the filing of the petition in 
bankruptcy, the bankrupt had in its possession, and the Trustee now 
holds, 2,893 barrels of whisky and 6,040 barrels of grain spirits, or a 
total of 8,933 barrels, stored in bond for Schenley in Hedgeside’s In- 
ternal Revenue Bonded Warehouse No. 2, hereinafter referred to as 
“No. 2,” at Napa, California. 

The barrels of whisky and grain spirits are covered by warehouse 
receipts issued by Hedgeside, the bankrupt, and now held by Schenley, 
which is the owner of the whisky and the spirits. 

Schenley has been informed and believes and therefore alleges that 
the Bank claims an adverse interest in the property, and is therefore 
a proper party to this proceeding. 

The petition closes with a prayer that the Trustee be ordered to 
surrender the 8,933 barrels of whisky and spirits to Schenley. 

Like the Trustee, the Bank denies that the barrels and their con- 
tents belong to Schenley, and alleges that any issuance by Hedgeside 
of the warehouse receipts on barrels of whisky mentioned in the afore- 
said Schenley exhibit is void, as such receipts are subsequent to receipts 
issued by Hedgeside to the Bank, to secure repayment of money ad- 
vances made by the Bank to Hedgeside. It is further stated that 
the warehouse receipts mentioned in the Schenley exhibit, together 
with those issued to Schenley’s predecessors in title, are void as against 
Hedgeside’s unsecured creditors, in that at the time the receipts were 
issued the barrels purported to be transferred by them were the property 
of Hedgeside and there was no delivery followed by any actual and/or 
continued change of possession. 

The answer admits that the Bank claims an interest in the 8,933 








340 THE BANKING LAW JOURNAL 


barrels of whisky and spirits. It alleges that on certain specified dates 
the Bank lent Hedgeside “in good faith” certain sums of money, and 
received as security a pledge of whisky and spirits covered by ware- 
house receipts, as per a table incorporated in the answer. The table 
lists 2,859 barrels of whisky, valued at $99,703, and 574 barrels of spirits, 
valued at $18,130. It is further alleged that no part of these amounts 
has been repaid. 


Unlike the Trustee, the Bank prays simply that Schenley “take 
nothing by its petition for reclamation.” 

The Bank is the holder of duplicate warehouse receipts covering 
$3,333 barrels of the 8,933 barrels of whisky and spirits, the said duplicate 
receipts having been pledged by Hedgeside to secure loans made by the 
Bank to Hedgeside, as follows: 


On January 4, 1949, Hedgeside pledged to the Bank as security for a 
loan its warehouse receipt No. 3689B, purporting to cover 574 barrels 
of the 3,191 barrels of grain spirits described in subdivision (a), supra. 
These $3,191 barrels had been purchased by Schenley from Hedgeside 
between October, 1947, and March, 1948. At the time of the pledge 
to the Bank, Schenley was the holder of valid Hedgeside warehouse 
receipts for the same 574 barrels of grain spirits. 


All of the above warehouse receipts now held by Schenley for the 
574 barrels of spirits were issued by Hedgeside and delivered by it to 
Schenley pursuant to the production contract described in subsection 
(a), supra, more than one year prior to the issue and pledge by Hedge- 
side of Receipt No. 3689B to the Bank. Receipt No. 3538B, undated, 
was delivered to Schenley on or about December 9, 1947. Schenley’s 
warehouse receipts for these 574 barrels were delivered through the 
Bank, which acted as the collection agent for Hedgeside and delivered 
the warehouse receipts to Schenley in exchange for payment of Hedge- 
side drafts. The Bank had actual knowledge of the delivery to Schenley 
of the receipts covering the 574 barrels to Schenley. 


At all times since the delivery to it of the warehouse receipts, 
Schenley has retained all the indicia of ownership of the 574 barrels, 
and Hedgeside was at no time clothed with the apparent ownership 
of that property, but held only the naked possession thereof in its 
capacity as a bonded warehouseman. Warehouse receipt No. 3689B 
was issued and pledged by Hedgeside to the Bank without Schenley’s 
knowledge, authority, or consent, and the Bank in accepting the receipt 
relied solely on the mere possession of the property by Hedgeside, as 
the proprietor of a Government bonded warehouse. In accepting that 
receipt the Bank was not misled by any act or omission on the part 
of Schenley or of any one acting on its behalf. 


Between June 17, 1947, and September 16, 1948, Hedgeside pledged 
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to the Bank as security for loans to Hedgeside its warehouse receipts 
purporting to cover the said 2,859 barrels of whisky, described in sub- 
section (c), supra. 


As set out in subsection (c), supra, at the time of the above pur- 
ported pledges to the Bank, Schenley or Schenley’s predecessors in 
title were the holders of valid warehouse receipts covering the said 2,- 
859 barrels of whisky, then stored in No. 2, the last receipt for said 
whisky having been issued to Barnhill more than four months before 
the first warehouse receipt for the same whisky was pledged to the Bank. 


Schenley, or Schenley’s predecessors in titlkk—Heaven Hill and Barn- 
hill—at all times since the delivery to them of their warehouse receipts 
covering the whisky, retained all the indicia of ownership of the liquor, 
and Hedgeside was at no time clothed with the apparent ownership of 
that property but held only the naked possession thereof as a bonded 
warehouseman. The warehouse receipts listed above held by the Bank 
were issued and pledged by Hedgeside to the Bank without the knowl- 
edge, authority, or consent of Franciscan, the original producer of the 
whisky, and without the knowledge, authority, or consent of the said 
subsequent purchasers of the liquor and holders of valid warehouse 
receipts therefor—Barnhill, Heaven Hill, and Schenley. In accepting 
its said warehouse receipts from Hedgeside, the Bank relied solely upon 
the mere possession of the whisky by Hedgeside as proprietor of a 
Government bonded warehouse. In accepting its warehouse receipts, 
the Bank was not misled or deceived by any act or omission on the part 
of Schenley or its predecessors in titlke—Barnhill, Heaven Hill, and 
Franciscan—nor did it suffer detriment because of any act or omission 
of theirs. 


At all times herein mentioned, up to the date of the filing of the 
involuntary petition in bankruptcy, Hedgeside’s No. 2 held a permit 
to operate that warehouse duly issued by the United States, Alcohol 
Tax Unit Form 27-D, and at all of said times it held a “Distilled Spirits 
Manufacturer’s License” and a “Public Warehouse” license, duly issued 
by the Board of Equalization of California. Hedgeside did not advertise 
for or solicit customers for the storing of spirits and whisky, and did 
not regularly store goods for the public generally, but in the regular 
course of its business Hedgeside stored in bond whisky and spirits pro- 
duced in its own distillery, and whisky and spirits owned by a limited 
number of persons licensed to deal in bulk whisky and spirits, with 
whom Hedgeside did business. Hedgeside charged a reasonable rate 
in the regular course of business for such storage. 


The principal place of business of Hedgeside and its No. 2, at all 
times herein mentioned, was at Napa, and at all of the said times 
copies of warehouse receipts issued by Hedgeside covering whisky and 
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spirits stored in bond at No. 2 were kept at the said principal place of 
business and at the said warehouse. 


At all times herein mentioned and during the year 1948, the Bank 
was not a creditor of Franciscan. 

On February 19, 1952, the Trustee and the Bank filed a Petition for 
Review of the Referee’s Order. While the Petition ostensibly specifies 
a number of alleged errors in the Referee’s “findings of fact,” most of 
the so-called “findings” objected to are in reality conclusions of law. 
For example, the very first objection is directed to the Referee’s finding 
that Schenley holds “warehouse receipts” for the 8,933 barrels of whisky 
and grain spirits. That finding is attacked on the ground that the 
purported “warehouse receipts” are not valid “since none of said 
documents were issued by a ‘warehouseman’ as defined by the applic- 
able laws of the State of California, a requirement in order to avoid 
Section 3440 of the Civil Code.” Since in the very same sentence the 
Trustee and the Bank admit that Schenley does in fact hold “documents 
purported on their face to be ‘warehouse receipts’... .,” it is clear that 
the objection involves simply a question of law; i. e., are the admitted- 
ly-held documents valid? 

This Court is inclined to agree with the Trustee and the Bank 
that there are no substantial issues of fact presented to it for determina- 
tion. 


That being the case, the only questions presented here are those of 
law. In such a situation, it is familiar doctrine that a reviewing court 
must exercise its independent judgment. “The presumption of correct- 
ness of the referee’s findings is not extended by General Order XLVII, 
see 11 U.S.C.A. following section 53, to his conclusions of law.” 8 Rem- 
ington on Bankruptcy, 5th ed., section 3719, page 38. See also Weis- 
stein Bros. & Survol v. Laugharn, 9 Cir., 1936, 84 F.2d 419, 420. 

As we have seen, on January 4, 1949, Hedgeside pledged to the 
Bank as security for a loan its warehouse receipt purporting to cover 
574 barrels of the 3,191 barrels of grain spirits hereinbefore described. 
These 574 barrels had already been purchased by Schenley from Hedge- 
side between November 24, 1947, and December 15, 1947, according 
to Schenley’s warehouse receipts. In other words, Hedgeside had nothing 
to pledge, so far as those barrels were concerned, when it delivered its 
purported “warehouse receipt” of January 5, 1949, to the Bank. The 
Bank admits that Schenley’s warehouse receipts are prior in point of 


time. 


It is well settled that the rule that an assignee acquires no better 
title than his assignor applies to a sale of non-negotiable warehouse re- 
ceipts. In San Angelo Wine & Spirits Corporation v. South End Ware- 
house Company, 1936, 19 Cal.App.2d Supp. 749, 758, 61 P.2d 1235, 1239, 
it was said: 
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“In the case before us the plaintiff received an assignment of 
a non-negotiable warehouse receipt, which expressly set forth 
that the warehouseman claimed a lien for all lawful claims for 
money advanced as well as for charges and outlays of the kinds 
enumerated in section 27 of the Uniform [Warehouse Receipts] 
Act. The plaintiff, as assignee of Western Distillers borer 
had no stronger right than that company itself; . 


Furthermore, the Referee found that the Bank acted “as collection 
agent for Hedgeside” in delivering the warehouse receipts to Schenley 
in exchange for the payment of the Hedgeside drafts. Thus the Bank 
had actual knowledge of the delivery to Schenley of the receipts cover- 
ing the 574 barrels in question. Miss Elouise Jones, assistant to the 
supervisor of Schenley’s “cashier, contract, and lease departments,” gave 
detailed testimony regarding the manner in which she took the money 
to the Bank and picked up the warehouse receipts, the paid sight 
drafts, and the original invoices. 

In their Petition for Review, however, the Trustee and the Bank 
strenuously object to the Referee’s Finding that the Bank had actual 
knowledge of the Bank’s delivery of the warehouse receipts to Schenley. 
They contend that “a bank, in functioning as a lending agent, is not 
charged with notice of matter coming to the attention of an employee 
in the collection department, where there was no obligation or duty 
on said employee to transmit such notice to a proper officer or manag- 
ing agent of the bank.” 

This precise argument, which happens to have been made by another 
national bank in this State in at least two cases during the last fifteen 
years, has been vigorously repudiated by the Supreme Court of Calif- 
ornia. In Sanders v. Magill, 1937, 9 Cal.2d 145, 153-154, 70 P.2d 159, 
163, the Court said: 


“Knowledge of an officer of a corporation within the scope of 
his duties is imputable to the corporation. (Many cases cited.) 
Appellant (bank) admits that the law is correctly stated in these 
authorities, and that certain of its officers knew at the time of the 
sale of said note that the water stock was pledged for the pay- 
ment of the balance due on said promissory note and that it had 
never been sold to satisfy said balance or any part thereof. It 
contends, however, that while certain officers had this information, 
the officers or agents who negotiated the sale of said note to Magill 
had no such information, and that they dealt with Magill without 
any notice of the true status of said water stock. . . . Appellant’s 
counsel concede that they have found no authority which supports 
this contention, but nevertheless assert that the position of appel- 
lant in this respect is both sound and reasonable. We are not 
inclined to agree with this statement. It is diametrically opposed 
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to the well-established rule of law above stated that notice to the 
agent or officer of a corporation is imputable to the corporation 
itself. Furthermore, such a rule, in our opinion, is fraught with 
danger and would open up avenues of fraud which would lead to 
incalculable hazards, It would permit a corporation, by not let- 
ting its right hand know what is in its left hand, to mislead and 
deceive those who are dealing with it in perfectly good faith. We 
are not prepared at this time to pioneer in this field of jurisprud- 
ence.” 

(Emphasis supplied.) 


See also Vanciel v. Kumle, 1945, 26 Cal.2d 732, 734, 160 P.2d 802. 

One of the most troublesome groups of merchandise to be here 
considered is the one comprising the 2,759 barrels of whisky purchased 
by Schenley from Heaven Hill. As the Bank and the Trustee them- 
selves trace the chain of Schenley’s title, “The whisky so purchased 
(from Heaven Hill) was produced by Franciscan, then sold by it to 
Barnhill . . . which in turn sold to Heaven Hill, the predecessor in 
interest of Schenley.” The intricate details of Schenley’s and the Bank’s 
conflicting claims have already been fully set forth in the summary 
of the Referee’s findings, supra. 

It will be remembered that the last receipt for the whisky was issued 
to Barnhill in January, 1947, more than four months before the first 
warehouse receipt for the same liquor was pledged to the Bank by 
Hedgeside, which at no time owned the whisky in question. 

As the Bank points out, “this attempted disposition of the same 
goods to two different persons (sic) was the result of the actions of 
one Richard I. Stone, president and general manager of Hedgeside and 
Franciscan. Said Stone is now serving a sentence for theft in San 
Quentin.” 

In the case of In re Harbor Stores Corporation, D.C.N.Y. 1939, 29 
F.Supp. 749, 751, the Court said: 


“It is undisputed that the warehouse receipts originally given 
to the Trust Company were fraudulently issued by the Insular 
Corporation. They stood for no actual deposits of cocoa beans 
in the warehouse by any of the Garcia companies or by the Trust 
Company but were mere duplicating receipts purporting to cover 
property clearly shown to belong to others. These fraudulent 
receipts were complete nullities as against the real owners of the 
goods. (Cases cited.) And their subsequent exchange for ware- 
house receipts of the bankrupt in no way changed their character. 
(Case cited.) .. . Neither is there any basis for an estoppel against 
the real owners of the property. (Case cited.) Nor is the good 
faith of the Trust Company at all material.” 

(Emphasis supplied.) J 
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Nor did the issuance of the credit memorandum from Franciscan to 
Barnhill, reducing the original purchase price, supra, affect Barnhill’s 
title to the whisky. There is no merit to the Bank’s contention that 
“Since Barnhill never actually paid the contracted price, it never re- 
ceived title, and it consequently was unable to pass title to Heaven 
Hill, or Heaven Hill to pass title to Schenley.” 

The Referee found that after the original purchase price was paid, 
as a result of a compromise the figure was reduced and a credit memor- 
andum was issued by Frariciscan to Barnhill. When the seller makes 
a partial refund, a different legal situation is created from that which 
is present when the seller has not been paid at all. 

Furthermore, unless the contract so specifies, payment does not 
affect the passage of title. Section 1739 of the Civil Code of California 
reads in part as follows: 


“Rules for ascertaining intention. Unless a different intention 
appears, the following are rules for ascertaining the intention of 
the parties as to the time at which the property in the goods is 
to pass to the buyer. 

“Rule 1. (Goods in deliverable state.) Where there is an un- 
conditional contract to sell specific goods, in a deliverable state, 
the property in the goods passes to the buyer when the contract 
is made, and it is immaterial whether the time of payment, or 
the time of delivery, or both, be postponed. 

“Rule 4. (Appropriation of unascertained goods.) (1) Where 
there is a contract to sell unascertained or future goods by descrip- 
tion, and goods of that description and in a deliverable state are 
unconditionally appropriated to the contract, either by the seller 
with the assent of the buyer, or by the buyer with the assent of 
the seller, the property in the goods thereupon passes to the buy- 
er. Such assent may be expressed or implied and may be given 
either before or after the appropriation is made.” 


See also Otis v. Overland Terminal Warehouse Company, 1936, 18 
Cal.App.2d 157, 161, 63 P.2d 831, hearing denied by the Supreme Court 
of California, 1937. 

Similarly, where there is a sale by invoice, draft, and warehouse 
receipts, title passes when there is “an acceptance and payment of the 
draft.” Henderson v. E. Lauer & Sons, 1919, 40 Cal.App. 696, 698, 1181 
P. 811, 812; Alonso v. Badger, 1943, 58 Cal.App.2d 752, 758, 188 P.2d 
24, hearing denied by the State Supreme Court, 1943. 

With particular reference to warehouse receipts, we find the rule 
thus stated in 55 A.L.R. 1116: 


“As in case of a bill of lading, a warehouse receipt is, in ordinary 
commercial transactions, regarded as the symbolical representa- 
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tion of the property, and its transfer and delivery are upheld as 
a valid transfer of the legal title to the property represented 
thereby.” 


The Bank insists that because of the “proven ability” of Glaser “to 
force the price downwards by making claims against Stone, no sums 
sent Franciscan by Barnhill can be regarded as turned over for Fran- 
ciscan’s unfettered control.” It we give the maximum weight to this 
argument—which, as has been stated, this Court does not consider valid 
—the Bank’s position is not improved. Barnhill’s title, at the very 
worst, was only voidable by Franciscan because of Glaser’s insistence 
that Franciscan grant it a credit. 

But Franciscan made no effort to avoid the sale to Barnhill before 
the latter sold the whisky to Heaven Hill. Therefore, even according 
to the Bank’s theory, Barnhill and its successors in interest acquired a 
good title. 

Section 1744 of the California Civil Code reads as follows: 


“Sale by one having a voidable title. Where the seller of 
goods has a voidable title thereto, but his title has not been avoided 
at the time of the sale, the buyer acquires a good title to the goods, 
provided he buys them in good faith, for value, and without notice 
of the seller’s defect of title.” 


See also Keegan v. Kaufman Bros., 1945, 68 Cal.App.2d 197, 202, 
156 P.2d 261. 

The Bank complains that “during the period that Stone was bor- 
rowing from the Bank by pledging the warehouse receipts now held 
by the Bank and covering the Heaven Hill whisky, Marcus Glaser, 
president of Barnhill, knew that Stone had been borrowing through 
Hedgeside representing that Hedgeside owned Franciscan-produced 
liquor.” It is further urged that “Nothing was done by Marcus Glaser 
or Franciscan other than to bill Hedgeside in order to protect Glaser, 
and despite Marcus Glaser’s knowledge of Stone’s fraud in this con- 
nection, Marcus Glaser neither notified the Bank nor acted to replace 
the Franciscan management,” etc. 

As we have seen, however, the Referee specifically found that the 
warehouse receipts held by the Bank were pledged by Hedgeside without 
the knowledge of Franciscan or the successive purchasers of the whisky 
—Barnhill, Heaven Hill, and Schenley; that the Bank, in accepting 
the receipts from Hedgeside, relied solely on the mere possession of 
the whisky by Hedgeside as proprietor of a Government bonded ware- 
house; and that in accepting the receipts, the Bank “was not misled 
or deceived by and did not suffer detriment because of any act or omis- 
sion on the part of (Schenley) or of (Schenley’s) predecessors in title, 

Barnhill . . .. Heaven Hill . . .. and Franciscan... .” 
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The above is a finding of fact; and both the Bank and the Trustee 
have told us emphatically that “there are no disputed facts.” 

To labor the question of Schenley’s blamelessness in the matter of 
Hedgeside’s pledge to the Bank would therefore be a work of superero- 
gation. 

In 1947-1948, Schenley purchased from Franciscan 900 barrels of 
grain spirits produced at Mountain View. These barrels were first 
stored at No. 111, but in the latter part of 1948 were transferred in 
bond to No. 2. 

Both the Bank and the Trustee attack this sale on the ground, inter 
alia, that the postponement in the transfer from No. 111 to No. 2 makes 
the transaction invalid, by virtue of Section 3440. At present, how- 
ever, there is being considered only the Bank’s status as creditor, to 
give it standing to make such a claim. 

The pertinent part of the section follows: 


“Every transfer of personal property, other than a thing in 
action, or a ship or cargo at sea or in a foreign port, and every lien 
thereon, other than a mortgage, when allowed by law, and a con- 
tract of bottomry or respondentia, is conclusively presumed if 
made by a person having at the time the possession or control 
of the property, and not accompanied by an immediate delivery, 
and followed by an actual and continued change of possession of 
the things transferred, to be fraudulent, and therefore void, against 
those who are his creditors while he remains in possession, and 
the successors in interest of such creditors, and against any per- 
sons on whom his estate devolves in trust for the benefit of others 
than himself, and against purchasers or encumbrancers in good 
faith subsequent to the transfer; . . .” 


Section 3440.5 of the Civil Code is as follows: 


“Section 3440 of this code shall not apply to goods in a ware- 
house where a warehouse receipt has been issued therefor by a 
warehouseman as defined in the Warehouse Receipts Act, and a 
copy of such receipt is kept at the principal place of business of 
the warehouseman and at the warehouse in which said goods are 
stored. Such copy shall be open to inspection upon written order 
of the owner or lawful holder of such receipt.” 


Aside form the point that a transfer into bond is a sufficient change 
of possession, which will be discussed infra, it may be observed that 
only a creditor of Franciscan during the period between December, 
1947, and December, 1948—when Franciscan was in possession of the 
spirits—could, under Section 3440, challenge the sale to Schenley. The 
only evidence put in by the Bank on this phase of the case is to the 
effect that as of the time of the trial, October, 1950, Franciscan owed 
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the Bank oor 54. That is a far cry from Franciscan’ $ position as 
debtor “while . . . in possession” of the spirits. 

To establish itself as Franciscan’s creditor, however, the Bank in- 
vokes the provision of Section 3439.01 of the Civil Code, which reads 
in part as follows: 


“ ‘Creditor’ is a person having any claim, whether matured or 
unmatured, liquidated or unliquidated, absolute, fixed or con- 


tingent.” 


The Bank puts forth four elaborate theories under which it contends 
it has a “contingent” claim against Franciscan “running back as early 
as 1948.” This claim, it is argued, is sufficient to give the Bank the 
status of “creditor” within the ambit of Section $439.01, supra. 

The Bank’s finespun and farfetched reasoning can best be expressed 
in its own words: 


. . Stone, by virtue of the pre-incorporation agreement and 
the manner in which the other directors permitted him to operate 
Franciscan, was enabled to finance Franciscan as he chose. Com- 
mencing in 1946 Stone followed a practice of using Hedgeside as 
a conduit for Franciscan’s borrowing. In other words, Stone os- 
tensibly borrowed for Hedgeside, but actually gave the money to 
Franciscan. Similarly, Stone represented to the Bank that Hedge- 
side owned the security pledged, whereas actually Franciscan 
owned the security. Marcus Glaser knew of this practice as 
early as July, 1947. Nevertheless, the only action taken was to 
ratify Stone’s conduct by memorandum billing by Franciscan 
against Hedgeside (in order to protect Glaser). The effect of this 
course of conduct was to make Franciscan liable to the Bank on 
the notes executed with respect to the so-called ‘Heaven Hill 
purchase’ as an undisclosed principal.” 


Out of this statement of fact, the Bank spins four “causes of action,” 
based upon (a) contract, (b) deceit, (c) negligence, and (d) con- 
structive trust. In connection with the theory of “negligence,” the 
Bank tells us that it is asserting Franciscan’s “own” negligence, “not 
any theory of respondeat superior.” As to the constructive trust, the 
Bank says: 


“The books and records of Franciscan show that large sums 
were received by Hedgeside during the period that Hedgeside 
was the ostensible borrower from the Bank in connection with 
warehouse receipts now held by the Bank. A fair inference may 
be drawn from the evidence that the money Hedgeside turned over 
to Franciscan came from the Bank, which makes Franciscan a 
constructive trustee for the Bank for sums so received.” 
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It is difficult to see how these collateral and complicated “causes 
of action” against Franciscan can spell out a creditor-debtor relation 
between the Bank and Franciscan to the prejudice of Schenley, which 
in good faith paid for the spirits in question and received warehouse 
receipts therefor. 

The Referee found as a fact that “during the year 1948 Anglo Bank 
was not a creditor of Franciscan...” This Court believes that finding 
to be correct. 

Although the parties have filed with the Referee and with this 
Court briefs dealing with many legal aspects of this case, and aggregat- 
ing 263 pages in length, the Trustee and the Bank, in their closing mem- 
orandum solemnly assert: 


“The real basic issue in this case is whether or not Schenley’s 
failure to transfer possession of the barrels of whiskey and spirits 
purchased rendered the transactions void under Section 3440. 
This issue is involved in the case of each of the 8,983 barrels.” 


While this seems to be something of an over-simplification, it is un- 
doubtedly true that the most important problem in this complicated 
litigation is the impact, if any, of that oft-invoked section upon the 
ultimate rights of the parties. Indeed, it is only by etching out the 
ancillary matters just discussed that one can bring out Section 3440 
into proper relief. 


The Court of Appeals for this Circuit has held that the California 
Warehouse Receipts Act, supra, has repealed Section 3440 insofar as 
it might otherwise apply to warehoused goods. This ruling of our Ap- 
pellate Court is found in the case of Heffron v. Bank of America Na- 
tional Trust and Savings Association, 9 Cir., 1940, 113 F.2d 239, 242-243, 
133 A.L.R. 203. In that case, the court said: 


“Indeed, the general scheme of the Warehouse Receipts Act 
to achieve uniformity, and to effect the secure and ready use of 
warehouse receipts as instruments of credit, is inconsistent with 
the notion that the business world must look to something other 
than the observance of the definite and comprehensive terms of 
the act itself. Compare Jewett v. City Transfer & Storage Co., 
128 Cal.App. 556, 18 P.2d 351. 


“We conclude that the Warehouse Receipts Act repealed sec- 
tion 3440 so far as the latter might otherwise apply to warehoused 
goods. 


“The enactment in 1939 of § 3440.5 of the Civil Code may 
fairly be considered as a move to clarify existing law or to re- 
move doubts of the nature prompting the present litigation.” 
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Is is necessary, therefore, to consider the rights of the parties in the 
light of the California Warehouse Receipts Act. For a proper appraisal 
of those rights, however, we must first glance at some Federal statu- 
tory provisions governing distilleries. 

The products of a distillery, when “removed from the place where 
they were distilled and not deposited in bonded warehouse as required 
by law” are subject to a tax amounting to several times their value 
and collectible “immediately.” 26 U.S.C.A. § 2800(b) (2). Many dis- 
tillers operate an Internal Revenue Bonded Warehouse, where the mer- 
chandise can be stored for eight years without payment of a tax. See 
26 US.C.A. § § 2872 and 2879(b). 

As we have seen, the Referee found that in the regular course of 
its business Hedgeside stored in bond whisky and spirits produced in 
its own distillery, and whisky and spirits owned by a limited number 
of persons with whom Hedgeside did business. Hedgeside charged a 
reasonable rate for such storage. Copies of its warehouse receipts were 
kept at Hedgeside’s principal place of business and at its Warehouse, 
referred to herein as No. 2, both at Napa. 

Furthermore, the Referee found as a fact that Hedgeside held State 
and Federal permits and licenses to engage in business as a bonded 
warehouse, to manufacture distilled spirits, and to conduct a “public 
warehouse.” 

Under these Findings, Hedgeside was a warehouseman under the 
Uniform Warehouse Receipts Act, according to Schenley’s argument. 
The Trustee and the Bank deny this, attacking Hedgeside’s status as 
a warehouseman on two grounds. 

Section 58 of the Warehouse Receipts Act of California, supra, de- 
fines “Warehouseman” as “a person lawfully engaged in the business 
of storing goods for profit.” 

The record shows that Hedgeside charged 10 cents per barrel per 
month for storage. In addition, there was a 25-cent “handling charge” 
for taking each barrel “off of a truck or other conveyance that brought 
it there, taking it into the warehouse,” etc. A similar 25-cent fee was 
collected when the barrel was taken out. There is also testimony that 
“when the rate of 10 cents per month” was fixed, there was no estimate 
made of whether it would render a profit “on the operation.” 

From such a showing, it is argued that Hedgeside was not a “ware- 
houseman” as defined by California statute, since it “was not engaged 
in the business of storing for profit.” 

In support of his position, the Trustee cites two California decisions 
involving facts far different from those before this Court, and containing 
language inferentially adverse to the Trustee’s contention. 

One case is that of Sinsheimer v. Whitely, 1896, 111 Cal. 378, $80, 
48 P. 1109, 1110, decided long before the passage of the California Ware- 
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house Receipts Act. There no storage whatever was charged. In the 
couse of its opinion, however, the Court used the following language: 


“A warehouse receipt has been defined to be a written contract 
between the owner of the goods and the warehouseman, the latter 
to store the goods, and the former to pay for that service. Hale 
v. Milwaukee Dock Co., 29 Wis. [482], 488 [9 Am. Rep. 603]... . 
But it is said that the tickets were the only vouchers issued by the 
defendant company, and hence must be treated as warehouse 
receipts. Rather, it seems to us, that circumstance tends to show 
that said company was not a ‘warehouseman’ at all in the sense 
which the law attributes to that term,—an inference corroborated 
by the fact that it makes no charge for storage. It is only persons 
who pursue the calling of warehousemen—that is, receive and store 
goods in a warehouse as a business for profit—that have power 
to issue a technical warehouse receipt, the transfer which is a 
good delivery of the goods represented by it. Shepardson v. Cary, 
29 Wis. [34], 42; Bucher v. Commonwealth, 103 Pa. [528], 534; 
Edwards on Bailm. § 332.” (Emphasis supplied.). 


From the foregoing, it will be seen that the expressions “to pay for 
that service,” “charge for storage,” and “for profit” are used interchange- 
ably. 

The other case, Harry Hall & Co. v. Consolidated Packing Com- 
pany, 1942, 55 Cal. App.2d 651, 654, 131 P.2d 859, 861, likewise was one 
in which no storage was charged. As to the point now under discussion, 
the Court merely said, citing the Sinsheimer case, supra: 


“In the present case defendant was not a public or a private 
‘warehouseman’ .. ., nor was it to receive compensation for the 
storage.” 


It is difficult to see how the Trustee or the Bank can derive com- 
fort from either of these California cases. They simply are not in point. 

In Fidelity & Deposit Co. v. State of Montana, 9 Cir., 1937, 92 F.2d 
693, 696, the Court said: 


“That Chatterton & Son was a public warehouseman within the 
general meaning of the term is not questioned. A storage and 
handling charge was regularly exacted from all those using the 
warehouse facilities and negotiable warehouse receipts were uni- 
formly issued. 67 C. J. 443.” 


Section 57 of the Warehouse Receipts Act a section that seems to 
have escaped the notice of counsel—provides: 


“Interpretation of act. This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform 
the law of those states which enact it.” 
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This Court holds that Hedgeside was engaged in the business of 
storing goods for profit, within the meaning of the California Ware- 
house Receipts Act. 

Section 3440.5 supra, provides that Section 3440 shall not apply 
where a copy of the warehouse receipt is kept “at the principal place 
of business of the warehouseman and at the warehouse in which said 
goods are stored.” In the Heffron case, our Court of Appeals held that 
this section “may fairly be considered as a move to clarify existing law 
or to remove doubts of the nature prompting the present litigation.” 
[118 F.2d 243.] 

The Trustee and the Bank concede that copies of all receipts that 
Schenley now holds were kept at Hedgeside’s “principal place of busi- 
ness.” They deny, however, that copies were kept “at the warehouse 
in which said goods are stored.” 

The Referee found as a fact that at all times copies of warehouse 
recejpts issued by Hedgeside, covering whisky and spirits stored in No. 
2, “were kept at said principal place of business” and “at said ware- 
house.” 

Hedgeside had two warehouses that made up No. 2. The Hedge- 
side office and the storekeeper-gauger’s office were in a third building. 
The receipts were made out in triplicate, and the receipt books were 
stored in a vault in “a little extra room off of the main office.” The 
space between the building where the office is and “where the warehouse 
starts” is “a truck and a half.” 

Apparently because the copies of the warehouse receipts were not 
kept in the warehouse building itself, the Trustee argues that copies 
were not kept “at the warehouse.” 

This Court is not impressed with such hairsplitting. Section 3440.5 
requires that “Such copy shall be open to inspection upon written order 
of the owner or lawful holder of such receipt.” Obviously, a person 
presenting such an authorization would go to the office building—not 
to the warehouse structure itself, which Federal law requires shall be 
“kept securely locked, and shall at no time be unlocked or opened or 
remain open except in the presence of such storekeeper-gauger or other 
person who may be designated at act for him.” 26 U.S.C.A. § 2872. 

But perhaps “We must speak by the card, or equivocation will 
undo us.” 

Fernald’s “Connectives of English Speech,” at page 55, has the follow- 
ing: 
“At is less definite than in. At the church may mean in, or 

near the church.” 


The Court holds that copies of Schenley’s warehouse receipts were 
kept at No. 2, as required by Section 3440.5. 
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Because of the Government’s tight control over distilleries, it is 
well settled that storage of alcoholic products in an Internal Revenue 
Bonded Waehouse constitutes a sufficient change of possession under 
the Bulk Sales Law. 

Not only, as we have seen, are distilled spirits immediately sub- 
ject to tax, but Section 2872, supra, provides for the joint custody of 
the proprietor of the warehouse and a Government officer, called the 
“storekeeper-gauger.” 

Section 2873, as modified by Reorganization Plan No. 26 of 1950, 
prepared by the President of the United States pursuant to the pro- 
visions of the Reorganization Act of 1949, 5 U.S.C.A. § 188z—1 et seq., 
provides that “The establishment, construction, maintenance, and su- 
pervision of internal revenue bonded warehouses shall be under such 
regulations” as the Secretary of the Treasury shall prescribe. 

Section 2879(a) requires that distillers of all spirits removed to an 
Internal Revenue Bonded Warehouse shall enter the same for deposit in 
such warehouse, under such regulations as the Secretary of the Treasury 
shall prescribe. 

Section 2915 contains detailed instructions regarding the keeping 
of the storekeeper gauger’s warehouse book. 

Referring to the Government’s heavy hand upon distilleries, in Taney 
v. Penn National Bank of Reading, 3 Cir., 1911, 187 F. 689, 697, 698, 
699, 700, 703, the Court said: 


“The tax on whisky is remarkable and distinguished from other 
excise taxes, by the fact that it is in amount many times the cost 
of the whisky itself, the tax of $1.25 a gallon being about five times 
the ordinary value of the whisky at the still. It is manifest that 
this extraordinary tax could not be collected on the whisky as it 
comes from the still, or when it is first put in barrels, without 
hardship to the distiller or owner so great as to discourage its 
manufacture or confine such manufacture to persons or corpora- 
tions of great wealth. It was necessary, or at least very desirable 
in the inteest of the public revenue, that reasonable opportunity 
should be given to the distiller, to allow the product of his distillery 
to become marketable by the ripening process alluded to, before 
he was called upon to pay the tax... . 


* * #* # 


“ ... the warehouse is theoretically in the joint custody of 
the store-keeper and the proprietor, but, in fact, the control of 
the storekeeper is complete and practically exclusive. The lock 
is put on by the government and the key is in the store-keeper’s 


possession. .. . 
. * 7 - * 
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“To all the world, but especially to those engaged in the busi- 
ness of distilling and of buying and selling whisky, it was apparent 
that the physical custody and control of the whisky here in 
question was not in the distiller and vendor, but in the revenue 
officers of the United States, and in neither case was the distiller 
capable of making physical delivery to his pledgee or vendee. All 
those doing business with these distillers, including creditors, were 
bound to take notice of this notorious physical fact and were put 
upon due inquiry, and had imposed upon them the duty of self- 
protection, as to the title of the goods so situated. ... 


* #*# #*# # 


“The physical possession was not transferred, because it was 
out of the power of the vendor to transfer the same, without the 
payment of a tax many times the value of the goods sold, one of 
the very objects of the law providing for the government’s custody 
of the whisky presumably being that the payment of the tax 
might be deferred for a number of years without interfering with 
the right to transfer the property therein. .. . 


“As the reason for the rule making fraudulent, as against 
creditors, transfers of personal property, unaccompanied by actual 
delivery, is based upon the policy of preventing the fictitious 
credit permitted by allowing possession to remain in the debt- 
tor, it is pertinent to remark, in regard to a situation which, 
under the laws of the United States is, as we have said, sui generis, 
that, as the creditors of the Distilling Company had no access to 
the interior of the warehouse, they could not claim to have been 
misled to their injury. They cannot be deemed to have given 
credit upon the faith of whisky in a warehouse of which they 
had no means of ascertaining the contents.” 


The Taney case, supra, was affirmed by the Supreme Court, 1914, 
232 U.S. 174, 34 S.Ct. 288, 58 L.Ed. 558. 
In an effort to distinguish the Taney decision on the facts, the 


Trustee and the Bank repeatedly point out that “other warehouses 
were so close to Hedgeside that whisky and spirits could be stored else- 
where within 72 hours, so that tax payments could be avoided,” while 


that was not true in Taney. 
Precisely such an argument, however, was repudiated in the Supreme 


Court’s Taney decision. Mr. Justice (later Chief Justice) Hughes said, 


at pages 185-186, of 282 US., at page 290 of 34 S.Ct. of his opinion: 


“It is said that the distiller need not use his own warehouse, 
but may place the goods in one of the general bonded warehouses 
established under the act of 1894 (28 Stat. at L. 564, 565, chap. 
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$49). The appellee asserts that this would be impracticable; that 
no general bonded warehouse had been established in the col- 
lection district in question; that there are only twelve in the en- 
tire country, with a capacity that is extremely small in comparison 
with the output of the distilleries. But, aside from this, the dis- 
tillery warehouse is equally recognized by law; it is ‘a bonded 
warehouse of the United States.’ If it is a fit place for storage, 
the distiller is not obliged to remove the spirits elsewhere. .. . 

“The fundamental objection is that the custom, to which the 
entire trade is adjusted, is opposed to public policy. But we know 
of no ground for thus condemning honest transactions which 
grow out of the recognized necessities of a lawful business. The 
case is not one where credit may be assumed to be given upon the 
faith of the ostensible ownership of goods in the debtor’s posses- 
sion. Everyone dealing with distillers is familiar with the estab- 
lished practice in accordance with which spirits are held in store, 
under governmental control, and are transferred by the delivery 
of such documents as we have here.” (Emphasis supplied.) 


The Bank and the Trustee insist that the Taney case can be dis- 
tinguished on the ground that California law is different from Pennsyl- 
vania, and that the Supreme Court decided the case “under Pennsyl- 
vania law.” In the excerpt just quoted, however, Mr. Justice Hughes 
was expounding, not state law, but a Federal statute relating to “a 
bonded warehouse of the United States.” 

Similarly, in Merchants’ National Bank of Baltimore v. Roxbury 
Distilling Company, D.C.Md. 1912, 196 F. 76, 101, the Court discounted 
the effect of the local law upon the problem now being discussed: 


“But independent of the special enactment of Maryland with 
regard to distillery warehouses, I am in full accord with the special 
master in his conclusion that, because of the peculiar situation of 
the distilled spirits stored in a bonded distillery warehouse, there 
is by the transfer effected by the warehouse certificate as full a 
delivery of the goods as is commercially possible wnder the special 
circumstances attending distilled spirits stored in the bonded 
distillery warehouses of the United States.” (Emphasis supplied.) 


The Court holds that the 574 barrels of grain spirits purchased by 
Schenley and later pledged by Hedgeside to the Bank, belong to Schenley. 

Schenley likewise has a superior title to the so-called “Heaven Hill 
whisky,” produced by Franciscan, sold by it to Barnhill, by Barnhill 
to Heaven Hill, and by Heaven Hill to Schenley. The last receipt 
for this whisky was issued to Barnhill more than four months before 
the first warehouse receipt for it was pledged to the Bank by Hedge- 
side, which at no time owned the merchandise in question. 
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The 900 barrels of grain spirits purchased by Schenley from Fran- 
ciscan, first stored at No. 111 and later transferred in bond to No. 2, 
belong to Schenley for the reason that a transfer into bond constitutes 
a sufficient change of possession. Furthermore, the Bank has not 
shown that it was a creditor of Franciscan during the time that these 
900 barrels remained in Franciscan’s warehouse, No. 111. Only a credi- 
tor of Franciscan while the latter remained in possession could, under 
any theory, attack the sale to Schenley. 

Nor will the Trustee be permitted to establish that, under the alter 
ego theory, he is in reality also a creditor of Franciscan as well as of 
Hedgeside. The “corporate veil” may not be pierced to work an in- 
justice. 

As the representative of Hedgeside—Schenley’s bailee with regard 
to the 900 barrels of Mountain View grain spirits—the Trustee cannot 
question the title of his bailor, on the ground of the so-called delayed 
tansfer fom No. 111 to No. 2. 

Furthermore, Schenley has established that it comes within the ambit 
of the California Warehouse Receipts Act, which our Court of Appeals 
repeatedly has declared has repealed Section $440 “so far as the latter 
might otherwise apply to warehoused goods.” [113 F.2d 243.] 

Apart from all this, however, because of the Government’s tight 
control over distillers, storage of alcoholic products in an Internal Rev- 
enue Bonded Warehouse constitutes a sufficient change of possession 
under the California Bulk Sales Act. 

Finally, Schenley or Schenley’s predecessors in interest acquired a 
title to all of the 8,933 barrels of whisky and spirits that was prior in 
point of time to that of the Bank. In the absence of determinative 
considerations to the contrary, Schenley should not be deprived of 
the fruits of this priority. The Court does not find such countervailing 
elements present here. 

Under all the facts, which are undisputed, and under all the legal 
principles applicable to those facts, to deprive Schenley of what, in 
good faith, it bought and paid for, would be “rigour and not law.” 

The Referee’s Findings of Fact and Conclusions of Law, except as 
hereinbefore noted, and his Order are approved and affirmed. 


Internal Revenue Agent May Not Examine All Bank Records 

A United States District Court has ruled recently that an agent 
of the Internal Revenue Bureau may not examine all the records of 
a bank but rather must confine his investigation to the bank records 


pertaining to the particular bank customer suspected of evading the 
tax laws. Accordingly, a vice president of the bank involved was 
upheld in refusing the agent permission to go through some 85,000 
bank checks. 
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Equipment on Mortgaged Fishing Vessel 
Cannot be Removed 


A bank recorded a fleet mortgage it held covering two 
fishing vessels. After the recording one company installed 
pumps and other equipment on the ships under a conditional 
sales agreement. Another company loaned blocks and davits 
to the ship owners and these, as well as the other equipment 
became integral parts of the ships and essential to their naviga- 
tion. Under these circumstances a federal district court re- 
fused to let the companies remove their equipment before the 
ships were sold at a foreclosure sale. The court’s reason was 
that repossession of this equipment would materially reduce 
the prospective bids on the ship; moreover, the Ship Mortgage 
Act 46 USCA § 911 gives a priority to mortgages over subse- 
quent contract liens. First Suffolk National Bank of Hunt- 
ington v. The Air Brant, The Demand, etc., United States 
District Court, E.D. New York, 125 F.Supp. 709. 


INCH, C. J.—On January 22, 1954 libelant, the First Suffolk Na- 
tional Bank of Huntington, duly recorded a fleet mortgage against 
both the vessels herein concerned. On August 23, 1954, libelant duly 
proceeded against the vessels in rem to foreclose this preferred mort- 
gage, and the United States marshal, now in possession of the vessels, 
is about to sell same. 

After the recording of the mortgage, Prather-Johnston, Inc., installed 
certain fish pumps and pertinent equipment aboard said vessels under 
a conditional sales agreement, said equipment becoming an integral 
part of these fishing vessels and essential to their navigation and opera- 
tion as such. a 

The same is true as to 34 blocks and 8 fish boat davits which it is 
alleged were loaned by Consolidated Fisheries Company to the owner 
of the vessels, but which were also installed on the vessels and were 
essential to their navigation and operation as fishing vessels. 

This Court is now asked by these two parties to be allowed to re- 
move the above-mentioned essential items of equipment from the ves- 
sels prior to the marshall’s sales. The effect of this, if successful, would 
be to reduce materially the prospective bids of potential purchasers at the 
marshal’s sale. In any event, all of the above items of equipment are 
essential to the navigation and operation of these vessels as fishing 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 895. 
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vessels, and being part of the res, are subject to process in rem regard- 
less of title. See The Augusta, 5 Cir., 15 F.2d 727; The Katherine, 5 
Cir., 15 F.2d 387; The Hope, 1 Cir., 191 F. 248; Learned v. Brown, 5 
Cir., 94 F. 876; The Showboat, 1 Cir., 47 F.2d 286; Turner v. United 
States, 2 Cir., 27 F.2d 134; The Joseph Warner, 1 Cir., 32 F.Supp. 532; 
The Hirondelle, D.C., 21 F.Supp. 223; The Frolic, 1 Cir., 148 F. 921. 


Moreover, the purpose of the Ship Mortgage Act, 46 U.S.C.A. § 911 
et seq., was to establish sound security in favor of loans to ship owners, 
and the statute accords stated priorities to the mortgage over subsequent 
contract liens, where, as here, the mortgage has been duly recorded at 
the home port and the fact endorsed on the vessels’ documents. In 
view of these provisions of the Act, it is my opinion that the proposed 
repossession of these items of equipment should not be allowed to take 
place, on the facts sufficiently set forth in the papers submitted, unless 
there were authority clearly to the contrary. 


Therefore, the motion of Prather-Johnston, Inc., to remove the fish 
pumps and related equipment is in all respects denied, and the posses- 
sory libel of Consolidated Fisheries Company is dismissed. The mar- 
shal is directed to advertise the sale without excepting these items of 
equipment. 


As to the Fathometers and pertinent equipment, it is agreed by all 
parties that said equipment should be removed from the vessels prior 
to the sale or excepted from the sale. 


Settle orders. 





Endorsee of Incomplete Check Put on 
Inquiry 


Section 14 of the Negotiable Instruments Law gives a 
person in possession of an incomplete instrument prima facie 
authority “to complete it by filling up the blanks therein.” 
But the instrument must be filled in strictly in accordance 
with the authority of the person signing it if it is to be “en- 
forced against any person who became a party thereto prior 
to its completion.” Applying this statute, a Georgia court 
has ruled that an endorsee of an incomplete check could not 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 662. 
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enforce the check against the drawer when the payee filled in 
an unauthorized amount in the presence of the endorsee’s agent. 
The endorsee should have inquired of the payee’s authority 
to complete the check. Cannon & Co. v. Collier, Court of 
Appeals of Georgia, 84 S.E.2d 482. The opinion of the Court 
is as follows: 


Syllabus by the Court. 


1. The general assignments of error on the awarding of the nonsuit 
and on the overruling of the demurrers to the answers are sufficient to 
present questions for review. 


2. The answers were sufficient to at least raise the issue of whether 
the check sued on had been presented to the drawee bank and payment 
thereon refused for insufficient funds. The court did not err in over- 
ruling the demurrers to the answers. 


3. Under the circumstances of this case, the plaintiff was put on 
inquiry as to the authority of Mrs. Moore, the indorser, to fill in the 
blank as to the amount and thus took the check at its peril. The court 
did not err in awarding the nonsuit. 


4. Mrs. Moore’s having been sued as an indorser and the defendants 
Collier and Gravitt as makers, and the case’s having been in default 
as to Mrs. Moore, the court did not err in not permitting the plaintiff 
to put Mrs. Moore on the stand for cross-examination for the purpose 
of making out a case against Collier and Gravitt. 


A. J. Cannon & Company sued Rosa Collier, Coleman Gravitt, and 
Mrs. J. T. Moore. The original petition alleged: “That the Defendants 
Rosa Collier and Coleman Gravitt are a partnership doing business as 
Collier & Gravitt in Hall County, Georgia. 3. That the Defendants 
are indebted to Plaintiff in the just and full sum of $1,275, together 
with interest at the rate of 7% per annum from the 3lst day of 
October, 1951, upon a certain check, a copy of which is hereto attached 
marked ‘Exhibit A’ and by reference made a part of this petition. 4. 
Plaintiff shows that on the $lst day of October, 1951, Collier & Gravitt 
issued to Mrs. J. T. Moore their check in the sum of $1,275, drawn on 
the Gainesville National Bank of Gainsville, Georgia, said check being 
signed ‘Collier & Gravitt by Coleman Gravitt,’ and that said check was 
endorsed by the Defendant Mrs. J. T. Moore and paid over to Plaintiff 
in due course, 5. That plaintiff presented said check for payment in 
due course of banking and payment was refused by the said Gainsville 











360 THE BANKING LAW JOURNAL 


National Bank for the reason that the account of Collier & Gravitt 
was insufficient to pay same. 6. Plaintiff shows that it is holder in 
due course of said check. 7. Plaintiff shows that the amount of said 
check is just, due, demanded and unpaid.” 

The defendants Collier and Gravitt filed separate answers to the 
original petition. The plaintiff's general demurrers to the answers were 
overruled. At the close of the plaintiff's evidence the court awarded 
a nonsuit. During the course of the trial, the plaintiff sought to put 
Mrs. Moore on the stand for the purpose of cross-examination but the 
court refused to allow it to do so. The plaintiff excepts to the overruling 
of the demurrers, to the awarding of the nonsuit, and to the refusal to 
allow it to cross-examine Mrs. Moore. 


Stow & Andrews, Gainsville, for plaintiff in error. 
Telford, Wayne & Smith, Gainsville, for defendant in error. 


FELTON, C. J.—1. (a) The assignment of error, “To said ruling 
[the granting of a nonsuit], the plaintiff duly excepted and now ex- 
cepts and assigns said ruling and judgment of nonsuit as error,” is 
sufficient to present a question for review. Fargason v. Ford, 119 Ga. 
343, 46 S.E. 431; Randolph v. Brunswick & Birmingham R. Co., 120 
Ga. 969, 48 S.E. 396; Baker v. Higgenbotham, 186 Ga. 895(2), 199 
S.E. 174. 

(b) The assignment of error, “To this ruling of the court [the 
overruling of demurrers to the answers], the plaintiff in error excepted 
and now excepts and assigns the same as error upon the grounds that 
said order overruling plaintiff's demurrer to the defendant’s answer 
was contrary to law,” is sufficient to present a question for review 
where the demurrer and answer are specified as parts of the record. 
McGregor v. Third Nat. Bank, 124 Ga. 557, 562 (3), 53 S.E. 93; Toomey 
v. Read & Gresham, 133 Ga. 855(1), 67 S.E. 100. 

2. The plaintiff contends that the court erred in overruling the gen- 
eral demurrers to the separate answers of the defendants Collier and 
Gravitt. The demurrers were on the ground that the answers failed 
to set forth good defenses to the action. The defendants admitted 
paragraphs one and two of the petition, denied paragraphs three, four, 
six and seven, and for the want of sufficient information neither ad- 
mitted nor denied paragraph five. For further answer the defendants 
alleged additional matters. Paragraph five of the original petition al- 
leged: “That Plaintiff presented said check for payment in due course 
of banking and payment was refused by the said Gainesville National 
Bank for the reason that the account of Collier and Gravitt was in- 
sufficient to pay same.” The answer to paragraph five, that for want 
of sufficient information the defendants neither admitted nor denied 
that paragraph, was tantamount to a denial. Code, § 81-103. While 
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the answers were not sufficient to deny the execution of the check sued 
on, they were sufficient to form an issue as to whether the check was 
presented for payment and payment refused for insufficient funds. 
Lanier v. Waddell, 83 Ga.App. 423, 424, 425, 64 S.E.2d 79. The court 
did not err in overruling the demurrers to the answers to the original 
petition. 

8. The evidence showed: that the signed check was delivered by 
the defendant Gravitt to Mrs. Moore, the payee, with the amount left 
blank; that Mrs. Moore took the blank check to the plaintiff’s place of 
business and there discussed her account with the plaintiff with one 
of the plaintiff's agents; that the agent saw that the check was blank 
as to the amount; that after discussion of Mrs. Moore’s account with 
the agent, Mrs. Moore in the presence of the agent and with the agent 
looking on filled in the check in the amount of $1,275; that the agent 
did not make any inquiry as to Mrs. Moore’s authority concerning 
what the amount should have been; that the check was not supposed to 
be filled in for the amount of $1,275. Code § 14-214 (which is § 14 of 
the U.N.I.L.) provides: “Where the instrument is wanting in any ma- 
terial particular, the person in possession thereof has a prima facie 
authority to complete it by filling up the blanks therein. A signature 
on a blank paper delivered by the person making the signature in order 
that the paper may be converted into a negotiable instrument operates 
as a prima facie authority to fill it up as such for any amount In order, 
however, that any such instrument when completed may be enforced 
against any person who became a party thereto prior to its completion 
it must be filled up strictly in accordance with the authority given and 
within a reasonable time. If any such instrument, after completion, 
is negotiated to a holder in due course, it is valid and effectual for all 
purposes in his hands, and he may enforce it as if it had been filled up 
strictly in accordance with the authority given and within a reasonable 
time.” Whatever may have been the law prior to the adoption of this 
section, the section puts a purchaser of blank paper on inquiry as to the 
authority given regarding the blanks. Beutel’s Brannan Negotiable In- 
struments Law, (7th Ed.), p. 352; 10 C.JS., Bills and Notes, § 328b, 
p. 826. In the instant case when Mrs. Moore took the check to the 
plaintiff's place of business with the amount in blank and filled in the 
blank with the plaintiff's knowledge, the plaintiff was put in the same 
position it would have been in had Mrs. Moore transferred the check 
to it in blank. In either event, the plaintiff would be put on inquiry 
as to Mrs. Moore’s authority relative to the amount of the check, and 
when it took the check under the circumstances described, it took 
at its peril. The court did not err in awarding the nonsuit. 

4. At the time of the trial Mrs. Moore had filed no defense and the 
case was in default as to her. The plaintiff sought to put Mrs. Moore 
on the stand as an opposite party for the punpose of cross-examination. 
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The court would not allow the plaintiff to put Mrs. Moore on the stand 
for this purpose. He stated that, if the plaintiff wanted to examine her 
for the purpose of making out a case against her, he would permit it, 
but if the plaintiff wanted to examine her for the purpose of making 
out its case against Collier and Gravitt, the plaintiff would have to 
put her on the stand as its own witness. The court did not err in 
making this ruling. Mrs. Moore was sued as an indorser while Collier 
and Gravitt were sued as makers. Their defenses were different and 
their interests in the case were not so related as to render them joint 
defendants for the purpose that one could be called on cross-examination 
to testify against the interest of the others. 

The court did not err in overruling the demurrers to the answers, 
in awarding a nonsuit and in refusing to allow the plaintiff to put Mrs. 
Moore on the stand for cross-examination on matters relating to the 
case against Collier and Gravitt. 


Judgments affirmed. 


QUILLIAN and NICHOLS, JJ., concur. 


Current Case Regarding Establishment of 
National Bank Branch 


Under the McFadden Act the federal Comptroller of the Cur- 
rency must abide by state laws concerning the creation of national 
bank branches. In a pending case the Comptroller has refused to 
consider the application of a Michigan bank with its main office in 


Lansing to establish a branch in Saginaw. He contends that under 
Michigan law the bank “is located” in Lansing, and therefore may 
not establish a branch outside of Lansing. The bank on the other 
hand claims that it is already “located” in Saginaw by virtue of the 
branch it already has there and accordingly has the statutory right 
to open another branch. 








BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative developments affecting the operation of banks, sav- 
ings and loan associations and other financial institutions, as reported 
from state capitals throughout the country, include the following: 


Florida: State Attorney General Richard Ervin proposed enactment 
of a Florida escheat law providing for reversion to the state of unclaimed 
or abandoned bank and similar deposits, proceeds of insurance, annuity 
contracts, court registry funds and any other personal property aban- 
doned by the owner. 


Illinois: A bill introduced in the Illinois legislature would amend the 
state banking act and strengthen the state auditor’s supervisory power 
over banks. The measure was drafted by a committee sponsored by 
the Illinois Bankers Association and State Auditor Orville Hodge. 

One of the key provisions of the proposed legislation would permit 
the state auditor to consider the character of the proposed management 
of a new bank before authorizing its formation. 


Iowa: Governor Hoegh signed into Iowa law a bill to allow building 
and loan associations to own and rent safety deposit boxes. The measure 
was listed as HF 227, by the House banks, building and loan committee. 

Also signed by the governor was a bill to increase from 75 to 80 per 
cent of appraisal the limit on loans made by savings and loan associa- 
tions. This bill was listed as HF 228, by Vermeer and Brown. 


Maine: Governor Muskie signed into Maine law a bill prohibiting 
bankers from accepting any fee, tip or gift for procuring a loan. 

The measure applies to bank employes as well as officials and to 
workers in building and loan associations, credit unions or other financial 
institutions. 


Missouri: A bill creating a five-member board to hear appeals of ad- 
verse decisions of the State Division of Finance on applications for bank 
charters was passed by the Missouri Senate and returned to the House 
for concurrence in amendments before going to the governor for signa- 
ture. 

Advocated by Governor Donnelly and the State “Little Hoover” 
Commission, the bill provides for appointment by the governor of a 
board consisting of one lawyer, two persons with banking experience 
and two non-bankers. 

The new board would replace the present Appeals Commission con- 
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sisting of the governor, lieutenant governor and state attorney general, 
who, supporters of the bill contended, are too busy with other duties 
to give adequate time to hearing bank appeals. 


Nebraska: A ruling by the Nebraska attorney general’s office held 
unconstitutional a new state law which exempts banks from certain prop- 
erty taxes. 

Listed in the legislature as LB 254, the measure, which was recently 
signed by Governor Anderson, provided that the tax imposed on the 
capital stock of banks, industrial loan and investment companies and 
trust companies shall be in lieu of all other taxes on the tangible and 
intangible property of such establishments, except for real estate and 
motor vehicles. 

An opinion written by Assistant State Attorney General Homer L. 
Kyle said the act results in “flagrant discrimination between state banks 
and similar companies, and the ordinary owner of tangible property 
and taxpayer.” 

The act, the opinion said, violates the state constitutional provisions 
calling for the levying of taxes by valuation uniformly and proportionate- 
ly upon all tangible property, and forbidding the exemption of any 
property except as provided in the constitution. 

The opinion added that the act appears to violate the constitutional 
provisions forbidding the enactment of a local or special law where a 
general law can be made applicable. 

Prepared in response to a request from County Attorney Malcolm R. 
Smith of Dakota City, the attorney general’s opinion traced this se- 
quence of events: 

Nebraska law originally provided that the tax on capital stock of 
such banks and companies was to be in lieu of all other taxes on “in- 
tangible” property. Through a typographical error, this became “tan- 
gible” property when revised statutes were adopted in 1948. 

LB 254 was introduced to correct the error but the bill was amended 
before final passage to exempt both tangible and intangible property. 

The theory behind LB 254 “appears to be that because the tangible 
property of national banks cannot be taxed by the state, except as such 
taxation is permitted by act of Congress, therefore the same property 
when owned by a state bank or other state corporation which is in 
competition with national banks cannot be taxed by the state because 
such taxation would be discriminatory,” the opinion said. 

But in attempting to avoid one discrimination, another has resulted, 
the opinion indicated. 

Further declaring that removal of motor vehicles from the exemp- 
tions contained in LB 254 represents a “curious inconsistency,” the 
opinion said that actually there is no act of Congress which permits the 
state to tax motor vehicles of national banks, although the state is per- 
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mitted by congressional act to tax the real estate owned by national 
banks. 

Kyle subsequently said that all county assessors presumably would 
comply with his opinion that the new law was unconstitutional. He 
added, however, that any notification sent to the assessors would have 
to originate from the state tax commissiner rather than the State Justice 
Department. 

State Tax Comissioner Fred Herrington said he would dispatch no 
memorandum until he conferred with the attorney general’s office. He 
also said he would ask the Justice Department for an opinion describing 
his powers to order compliance with the opinion. 

Noting that banks would probably appeal to the courts if assessors 
followed his opinion, Kyle said “it’s a question that really should be 
answered in the Supreme Court.” 

A bill enacted into Nebraska law empowers building and loan asso- 
ciations to make unsecured loans to members under prescribed conditions. 


New Hampshire: A bill to increase from 20 to 25 years the limit on 
mortgages issued by building and loan associations was passed by the 
New Hampshire Senate and returned to the House for concurrence in 
an amendment. The bill is listed as HB 404. 


New Jersey: A resolution providing for establishment of a nine-mem- 
ber commission to study legislation to regulate lending practices by cer- 
tain banks through small loan agencies was passed by the New Jersey 
Assembly and sent to the State Senate. 

In sponsoring the resolution, Assemblyman William O. Barnes, Jr., 
Essex County Republican, referred to a recent Essex County grand 
jury presentment critising practices in connection with loans larger than 
$500 secured by second mortgages or conditional bills of sale. The jury 
said that interest charges on such loans were excessive. 


New York: Failing of enactment in the New York legislature was a 
bill that would have permitted savings banks to open suburban branches. 

Among the main arguments against the measure was the contention 
that action should await results of a study of the whole banking law. 
Such a study will be made by a joint state legislature interim com- 
mittee set up by a separate resolution with a $35,000 appropriation. 

Bills given final passage by the New York legislature and sent to 
the governor for signature included the following: 

Banks, directors: to authorize state banking superintendent to per- 
mit bank or trust company having less than $5,000,000 capital stock 
to have not more than 25 directors, instead of 2 directors in addition 
to number authorized for other banks. (A-2429, by Demo) 

Check, cashers, limits: to increase from $250 to $350 maximum 
amount of check, draft or money order which may be cashed by licensed 
casher of checks. (A-2542, by Hill) 
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Credit unions, loans: to provide that where credit union has share 
capital of $250,000 or more, aggregate unpaid amount due to credit 
union on all loans secured by real or personal property may exceed 40 
per cent but not more than 60 per cent of outstanding shares of credit 
union. (S-1674, by Campbell) 

Credit unions, shares: to restrict member of credit unions in owner- 
ship of shares thereof based on amount of capital and par value and 
amount paid in by any one member. (S-1675, by Campbell) 

Loans, real property: to provide that real estate security for pur- 
pose of restricting loans by banks and trust companies, shall not in- 
clude assignment of rent on mortgage or lien upon leasehold, including 
royalty or rights in mining, standing timber or products and to make 
other changes as to direct and indirect loans. (A-2434, by Demo) 


Records, photograph: to permit private bankers, industrial banks, 
credit unions, licensed lenders and investment companies to preserve 
records by photographic reproduction methods. (S-2298, by Pierce) 

Savings banks, investments: to permit savings banks to invest in 
common stock of casualty or fire insurance company created or existing 
under laws of U. S. or of any state thereof, under certain conditions 
as to outstanding securities, surplus, reserves, dividends paid for 10 
years and character of risks. (A-2078, by McMullen) 


Savings banks, investments: to permit savings banks to invest in 
obligations for which annual contributions are to be made by U. S. 
government or agency under housing act and pursuant to contract, and 
in obligations of public authority or commission created or approved 
by state with assets of not less than $50,000,000 and under certain 
conditions; includes obligations of water and sewer districts. (S-1828, 
by Milmoe) 

Savings banks, life insurance: to provide that no policy or contract 
for life insurance and annuity issued by life insurance department of 
savings banks, shall be delivered or issued except with approval of 
savings bank life insurance fund, which shall apportion mortality and 
disability gains and losses of life insurance department of cach savings 
and insurance bank among all life insurance departments of such banks, 
to adjust experience thereof. (S-1668, by Bauer) 


Savings banks, mortgages: to permit savings banks to invest with 
any other savings bank in state, in bond and mortgage on improved and 
unincumbered real property, which mortgage is duly recorded, “if no 
investment is made in any part interest which is junior or subordinate 
to any other part interest and if total of all part interests does not ex- 
ceed statutory limits. (S-1959, by Brydges) 


Savings banks, mortgages: to permit savings banks to service mort- 
gages for any savings bank in state. (A-2829, by Ryan) 
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North Carolina: Rejected by the committee on banks and banking 
of the North Carolina House of Representatives was a bill intended to 
make it easier to establish new banks. 


The unsuccessful measure would have provided that no more than 
two of the State Banking Commission’s 11 members could be bankers. 
The present commission consists of five bankers, four representatives 
of business and industry and two state officials who are ex-officio mem- 
bers. 

The rejected bill also would have required the commission to take 
into consideration “protection of the public and depositors” in decid- 
ing whether to issue a charter to a new bank, but not “the protection 
of existing banks against competition which would not tend to endanger 
the public interest by imparing the solvency of existing banks.” 

In another development, the North Carolina legislature enacted a 
bill permitting Raleigh banks to remain open on Saturdays. 


Oregon: A bill that would have required banks to close on Saturdays 
was refused introduction in the Oregon House of Representatives by 
its rules committee. 

Saturday closing had been sought by representatives of small indepen- 
dent banks and bank employes. 


Pennsylvania: Bills to permit mutual savings banks to issue life 
insurance and annuity contracts up to a limit of $5,000 per person were 
introduced in the Pennsylvania legislature with bipartisan sponsorship. 

A revenue-raising program recommended to the Pennsylvania legis- 
lature by Governor Leader included a proposal which would repeal 
the state bank shares tax and subject banking corporations to a proposed 
new 6 per cent corporate net income tax. He estimated such a change 
would yield $3,500,000 in additional biennial revenue. 


Another part of the governor’s proposed program would apply the 
contemplated state corporate net income tax to federal savings and 
loan associations, mutual savings institutions, building and loan asso- 
ciations and cooperative banks, to produce $5,100,000 in additional bien- 
nial revenue. 

Pennsylvania’s corporate net income tax is now levied at a rate of 5 
per cent. 


Texas: Climaxing a 10-year campaign by bankers, lawyers and others 
for such legislation, a new probate code was signed into Texas law by 
Governor Shivers. 

Aimed at simplifying and codifying state law concerning estates and 
related problems, recodification was begun in 1945. About 95 per cent 
of the new code retains the same wording as probate laws adopted in 
1848. The remaining changes are directed at making easier the handling 
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of estates and improving procedures for such things as making mineral 
leases with guardians. 


Wisconsin: Groups previously differing on branch banking legisla- 
tive proposals reached agreement at a Wisconsin Senate committee hear- 
ing on a compromise program that will delay action until 1957. 

The compromise proposal directed the State Legislative Council to 
conduct a study of service area banking and branch banking, with a Mil- 
waukee County study separate from that of the rest of the state, and 
report its recommendations to the 1957 Legislature. 

Other proposals, including a constitutional change that would have 
permitted enactment of banking legislation by majority vote instead 
of the two-thirds vote now required, were withdrawn. 

The substitute compromise was offered by Reuben C. Peterson, rep- 
resenting the Marshall & Ilsley Bank and the Marine Exchange Bank, 
which had been seeking legislation to permit branch banking in Mil- 
waukee County. Peterson told the Senate committee on labor, taxa- 
tion, insurance and banking that opponents of branch banking as well 
as its advocates participated in drafting the compromise. 

R. B. Wood of Madison, representing the Wisconsin Bankers’ As- 
sociation, which is on record against branch banking, concurred in the 
compromise proposal, as did F. Clinton McCarthy, representing the Mil- 
waukee Executives’ Club, another branch banking opponent, and John 
Walsh of Madison, representing the Wisconsin Bankers’ Country Group 
for Service Banking, which advocates branch banking. 
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SMALL LOAN AND SALES FINANCE 


TRENDS IN STATE LEGISLATURES 





New legislative developments affecting small loans, installment sales 
financing, credit insurance and related measures, as reported from state 
capitals throughout the country, include the following: 


Arkansas: Governor Faubus vetoed an Arkansas legislative bill 
which would have legalized differentials between cash and installment 
sales prices. 

Automobile and appliance dealers had advocated the measure as a 
move to permit merchants or finance companies to be compensated for 
the added expense of carrying installment paper. 

In rejecting the bill, the governor said it would permit “the owner 
or dealer of personal property to charge a different price for the property 
‘if sold on credit than would be charged if sold for cash .. . and it is 
my opinion that this bill seeks to do what is forbidden by the (state) 
constitution. The constitution permits an interest rate of not more 
than 10 per cent on credit sales.” 


Colorado: A new small loan law enacted by the Colorado legislature 
limits interest to 3 per cent a month on loans up to $300, a reduction 
of about 1% per cent for the limit heretofore in effect. 

The new measure limits the rate of loans ranging between $300 and 
$500 to 1.5 per cent a month, an increase of approximately 4% per cent. 
and boosts the rate on loans from $500 to $1,500 to 1 per cent a month, 
an increase of about 1/4 per cent. A limit of 2 per cent a month is con- 
tinued on loans over $1,500. 

Not included in the bill was a so-called “forgiveness” clause which 
led former Governor Thornton to veto a similar measure in 19538. The 
forgiveness clause called for releasing a loan company of legal liability 
in cases where loans were made in good faith but where more than 2 
per cent interest on loans over $300 was charged. This stemmed from 
a State Supreme Court decision three years ago which held that the 
1913 money-lenders act still applied to loans over $300. 

Besides enacting the new small loan code, Colorado lawmakers also 
passed a bill to permit loan companies to sell credit life, accident and 
health insurance. 

Failing of enactment was a Colorado bill which would have fixed 
maximum interest for installment sales of automobiles. 


Connecticut: A bill which would require finance companies to include 
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liability insurance coverage, as well as fire, theft and collision insurance, 
in installment contracts on the sale of automobiles was opposed by 
spokesmen for insurance and finance companies at a hearing conducted 
by the Connecticut legislature’s insurance committee. 

A representative of Travelers and the Aetna Affiliated Co. told the 
committee the firms were opposed to the bill because it “sets up a 
classification difficult to justify.” 

Also opposing the bill was a spokesman for the Universal CIT Corp., 
who called it “class legislation” and warned it would be ruled uncon- 
stitutional. Others speaking against the proposal included Stetson Ward 
of the Connecticut Association of Insurance Agents. 

Florida: Bills to increase the small loans limit from $300 to $600; 
reduce maximum interest rates; and correct what he called oversights 
and ommission in existing small loan regulatory laws were introduced 
in the Florida legislature by Representative Pruitt of Jefferson County. 

The proposed legislation also would control issuance of licenses and 
increase the regulatory powers of the state comptroller’s office. 

“It has been found,” Pruitt said, “that the clientele which is served 
by the small loan companies cannot satisfy their credit needs with a 
maximum loan of $300. This creates the necessity for these needy 
people to obligate themselves for two or more $300 loans, at the present 
rate of 3144 per cent per month on the unpaid balance.” 

Pruitt said his proposed new approach would reduce this cost by 
permitting a loan of $600 at a greatly reduced rate of charge. The new 
rates would be graduated according to the amount of the loan required 
and would be established at 34% per cent on the first $200; 24% per cent 
on the second $200 loan, and 14% per cent on the final $200 loan. 

“When analyzed,” Pruitt continued, “this is a tremendous saving 
to the small loan borrower, and brings to him a right to borrow an 
amount of money based on a 1955 dollar value rather than that of 1929. 

“The comptroller’s office for years has pointed out the fact that there 
was little or no control given that department as to the granting of 
licenses. These amendments place this control in the same category as 
that now imposed upon the granting of bank charters in the state by 
the inclusion of a convenience and advantage of community clause. The 
actual need of a community for additional small loan service will have 
to be proven by the applicant before a license can be issued. The 
comptroller is given additional regulatory powers by the actual spelling 
out of this privilege in those sections that have heretofore been some- 
what controversial; for instance, the fees to be charged for examinations, 
the definition of what shall constitute a month for the purpose of charge, 
and cooperative enforcement with the 38 other states which have pro- 
vided similar laws for the protection of the small borrower, etc. 

“These amendments have been prepared with the cooperation and 
sanction of the comptroller’s department and subsequently approved 





a eae 





: 
: 





THE BANKING LAW JOURNAL $71 


by the attorney general’s office. Testimony both pro and con has been 
heard in arriving at these conclusions. Considering the lack of practical 
collection laws available to the small loan industry and considering the 
advantages which are evident here to the borrower, the changes con- 
tained herein will do much to bring to date the 1925 statute which 
has served to protect the small loan borrower of Florida these past 30 
years.” 

In another development, an escheat bill was introduced in the Florida 
legislature by Senator Neblett of Key West. It would provide for re- 
version to the state of bank deposits, savings accounts and other per- 
sonal property abandoned or unclaimed for a period of seven to 10 years. 

The escheat measure was recommended by State Attorney General 
Ervin, who said: 

“So that the state be informed as to the location and amount of 
abandoned or unclaimed personal property, banks, savings and loan 
associations and insurance companies doing business in this state should 
be required to file with the proper state officials an annual report. To 
compensate the various banks and insurance companies for their ex- 
pense in reporting and paying over the abandoned or unclaimed prop- 
erties to the state, a percentage of these funds, will be paid to them as 
informers’ fees as well as to other informers who may notify the state 
as to other unclaimed personal property.” 


Kansas: Lenders licensed under the provisions of a new small loan 
law enacted in Kansas will be permitted to charge 36 per cent interest 
a year on the first $300 of any loan and 10 per cent on the balance up 
to $2,100. 

It will also permit small loan companies to sell borrowers life, health 
and accident insurance and several other kinds of insurance on all loans 
above $300. 

Banks and other lenders not licensed under the act will be allowed 
to charge 8 per cent discount a year—the equivalent of about 16 per 
cent—on installment loans up to $2,000, and sell the credit insurance 
on loans above $300. 


Maine: A bill to license and regulate sales finance companies and 
motor vehicle installment sellers was introduced in the Maine legislature 
by Senator Albee, Portland Republican. 

Maximum interest rates allowable, all on unpaid balances, would be: 
6 per cent on new cars or real estate improvement projects; 9 per cent 
on cars one or two years old; 12 per cent on older cars, and 10 per cent 
on all other goods. 

With respect to insurance, the measure would provide, in part: “The 
retail buyer may be required to provide insurance on the goods at the 
retail buyer’s expense for the protection of the retail seller or subse- 
quent holder. Such insurance shall be limited to insurance against 
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substantial risk of damage, destruction or theft of such goods. Such 
insurance shall be written for the dual protection of the retail buyer 
and of the retail seller or subsequent holder to the extent of his interest 
in the goods. Such insurance shall be written for the term of the con- 
tract and shall be for an amount, and upon terms and conditions, 
which are reasonable and appropriate, considering the type and con- 
dition of the goods. The retail buyer shall not be required to provide 
life or health and accident insurance at the retail buyer’s expense for 
the protection of the retail seller or the subsequent holder as a condi- 
tion of, or as a prerequisite to, the granting of an installment sales 
agreement and shall be limited to the retail seller’s or subsequent holder’s 
interest. 


“The retail buyer under a retail installment contract shall have the 
privilege of supplying such insurance through an agent or broker of 
his own selection and selecting an insurance company of comparable 
rating acceptable to the retail seller; provided, however, the inclusion of 
the amount of the insurance premium in the retail installment contract, 
when the retail buyer selects the company, agent or broker, shall be 
optional with the retail seller.” 


New Mezico: State Bank Examiner Woodlan Saunders appointed R. 
H. Grissom to serve as small loans administrator in the State Banking 
Department to administer New Mexico’s new small loan regulatory law. 


Ohio: An opinion handed down by the Ohio Supreme Court held 
that small loan firms are exempt from municipal income taxes. 

The high court reversed a Lucas County Appellate Court decision 
that Toledo’s 1 per cent city income tax applied to such companies. 

Ohio Finance Co., Toledo, challenged the local levy on the grounds 
that the state had pre-empted the field of taxing net profits of dealers 
in intangibles. 

In an opinion written by Judge Kingsley A. Taft, the State Supreme 
Court said state laws provide generally for a tax against the owner of 
5 per cent on the income yield from his intangibles. The laws also 
provide for taxing the shares of a dealer in intangibles at 5 mills of their 
fair value. 

In view of these and other provisions, the court said, “a municipality 
may not impose an income tax on such portion of the net profits of 
such a dealer as are derived from the income yield of intangibles owned 
by such dealer.” 


Texas: A House-approved proposed state constitutional amendment 
aimed at more stringent regulation of the small loan field was favorably 
reported to the Texas Senate by its committee on constitutional amend- 
ments. 
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COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koutz, Jn.. Member New York Bar 


Letter from the Editor concerning recent court decisions, statutes and 
opinions in the field of trust receipts, conditional sales and chattel mortgages. 


BANKRUPTCY—INTRODUCTION 

Probably one of the most 
important parts of the law 
on which bank and finance 
officers must be informed 
is the law of bankruptcy. 
This has its unfortunate 
aspects because bankruptcy 
law, although codified, is 
not particularly simple for 
the layman to understand. 
Part of this is because 
bankruptcy statutes and de- 
cisions employ a jargon all 
of their own and part is be- 
cause bankruptcy cases are 
generally long and compli- 
cated. However since this is 
an important part of commer=- 
cial law the five bank- 
ruptcy cases which set the 
keynote for this month's 
LETTER will be of particular 
interest to our readers. 
The fact that the first four 
cases were decided by fed-= 
eral Circuit Courts of Ap- 
peal gives them great weight 
as precedent for future 
bankruptcy matters. 

* * * 

BANKRUPTCY— 
ILLEGAL PREFERENCE 

One of the legal terms 





which constantly appears in 
bankruptcy cases is "ille- 
gal preference." It simply 
means a transfer of property 
by an insolvent debtor to a 
creditor to the wrongful ex- 
clusion of other creditors. 
A preference may be re- 
covered by the debtor's 
trustee in bankruptcy if he 
can show the transfer was 
made during the bankrupt 
debtor's insolvency and 
within four months of the 
bankruptcy; he must also 
establish that the creditor 
receiving the preference at 
least had reason to believe 
the debtor was insolvent and 
that the transfer gave this 
particular creditor prefer- 
ence over other creditors of 
the same class. 


* * * 


BANKRUPTCY—ASSIGNMENT 
FOR CREDITORS OR 
CHATTEL MORTGAGE? 

The federal government was 
involved in a suit in the 
First Circuit. It took the 
position that an instrument 
given to secure a note was not 


373 





374 THE BANKING 


a chattel mortgage but was 
rather an assignment for the 
benefit of creditors because 
it gave the mortgagees 
(called trustees in the in- 
strument) the power at will 
to extinguish the mort- 
gagor's right to redeem his 
equity. The court disagreed 
with the government, how- 
ever, and ruled that since 
the instrument resembled a 
mortgage in other respects 
and reserved a substantial 
right of redemption to the 
mortgagor, it was a chattel 
mortgage and prevailed over 
the government's tax lien. 
United States v. Cargill, 
United States Court of Ap- 
peals, First Circuit, Janu- 
ary 18, 1955. 


* * * 


BANKRUPTCY— 
CHATTEL MORTGAGE 

A recent Sixth Circuit 
case dealing with this sub- 
ject held that a chattel 
mortgage executed to secure 
a prior debt which allegedly 
had also been secured con- 
stituted a voidable prefer- 
ence since the facts showed 
the earlier debt had not 
been secured. Commercial 
Savings Bank of Adrian v. 
Lockwood, United States 
Court of Appeals, Sixth Cir- 
cuit, February 14, 1955. 


* # # 


COMPLIANCE WITH STATUTE 
Another bankruptcy case 
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involving a chattel mort- 
gage, this time in the Seven- 
th Circuit, dealt with the 
terms of the mortgage it- 
self. The court pointed out 
that the mortgage was not 
valid against the trustee in 
bankruptcy because it did 
not provide that the pro- 
ceeds of sale of the mort- 
gaged property were to be 
applied to the indebtedness 
as required by statute. This 
meant, of course, that the 
mortgagee did not have what 
is called a "security inter- 
est" in the property and 
therefore was only a gen- 
eral creditor. The results 
of this case should be fair 
warning to all finance offi- 
cers dealing in mortgage 
loans to have their at- 
torneys constantly review 
the terms of their mortgages 
and mortgage notes. Ed 
Hughes Furniture Co., Inc. 
v. Caughram, United States 
Court of Appeals, Seventh 
Circuit, February 3, 1955. 


* * * 


BANKRUPTCY—IRREGULAR 
CHATTEL MORTGAGES 

While warnings are being 
mentioned, another bank- 
ruptcy — chattel mortgage 
case is pertinent. In this 
case, which was decided by 
the Circuit Court in the 
Fifth Circuit, mortgages on 
chickens and chicken feed 
were held invalid against a 
trustee in bankruptcy be- 
cause of numerous irregu- 
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larities in the mortgage 
paper. These irregularities 
provide a good example of 
how not to carry out a mort- 
gage transaction. The court 
found the mortgages did not 
have an adequate description 
of the property, were not 
correctly witnessed or ac- 
knowledged and were not en- 
titled to be put on the pub- 
lic records. In effect the 
court was saying the mort- 
gages were not notice to the 
public of the mortgagee's 
interest in the property. 
National Oats Co. v. Long, 
United States Court of Ap- 
peals, Fifth Circuit, Feb- 
ruary ll, 1955. 


* * * 


BANKRUPTCY—PARTNERSHIP 
ACKNOWLEDGEMENT 

The last bankruptcy case, 
decided by a federal dis- 
trict court, concerns the 
acknowledgment of a chattel 
mortgage given by a partner- 
ship. It appeared that even 
though both partners ac- 
knowledged a mortgage, it 
did not contain a statement 
that the mortgage was given 
by the partnership. The 
court held that the mortgage 
created a valid security 
lien against a bankrupt es- 
tate despite the missing 
statement since both part- 
ners signed the acknowledg- 
ment. The statutory require- 
ment that the partnership 
interest be recited in an 
instrument applies only when 
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one partner executes the 
mortgage on behalf of the 
partnership. In re Hurt, 
United States District 
Court, Southern District of 
California, February 14, 
1955. 


x * *x 


CONDITIONAL SALE— 
TITLE CERTIFICATE 

An interesting pronounce- 
ment has come from the offi- 
ce of the Attorney General 
of Michigan. If an auto- 
mobile is sold under a con- 
ditional sale contract and 
a certificate of title given 
to the conditional buyer 
and another person and the 
seller has to repossess be- 
cause of default of the 
buyer, a new title certifi- 
cate may be issued to the 
buyer's certificate cancel- 
led. This may be done without 
the seller's having to sub- 
mit to the motor vehicle 
department an assumption of 
liability agreement or a 
quit claim deed from the non- 
Signing owner. The seller 
must, however, present to 
the department some evidence 
that the repossession was 
lawful. Attorney General's 
Opinion, Michigan, January 
20, 1955. 


* * x 


Speaking of repossessing 
and reselling a car, do you 
know what the courts con- 
sider to be a reasonable 
effort in getting a fair re- 
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sale price? Although the 
rule undoubtedly varies 
from state to state, a Cali- 
fornia court has ruled re- 
cently that a conditional 
seller was entitled to a 
deficiency judgment against 
a defaulting conditional 
buyer where the seller after 
repossession solicited bids 
from eight dealers and sold 
to the highest bidder. The 
buyer had claimed that it 
was obvious the sale price 
was unreasonable since he 
had bought the car for $1195 
and the resale price was 
only $350. Millick v. Peer, 
California Superior Court, 
Appellate Department, Janu- 
ary 20, 1955. 


* * * 


LEGISLATION 

There is some new legisla- 
tion of note to report this 
month: 


INDIANA — The Indiana Re- 
tail Installment Sales Act 
has been amended to include 
the sale of goods having a 
cash price up to $5000. Here- 
tofore the Act did not cover 
goods which had a cash sell- 
ing price of more than $2500. 
The new statute becomes ef- 
fective upon proclamation of 
the Governor. Indiana Laws, 
H.B. 88, approved February 
24, 1955. 


OREGON—The legislature in 
Oregon has recently passed 
three statutes of importance 
to financial institutions. 
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The state laws now provide 
that if a mortgagee fails to 
release a mortgage or ex- 
ecute a discharge of mort- 
gage, he will be liable for 
$100 damages plus all actual 
damages caused by his fail- 
ure to act, Laws 1955, Chap- 
ter 29, effective February 
24, 1955. 

Also, in strengthening 
its laws pertaining to 
mortgagees, the legislature 
raised from $10 to $50 the 
penalty imposed on mortgage= 
es who do not, on request, 
forward to the Motor Vehicle 
Department a certificate of 
title covering a car upon 
which a mortgage has been 
satisfied. Laws 1955, Chap- 
ter 30, effective 90 days 
after adjournment. 

In addition the state has 
amended its chattel mortgage 
statute to make it possible 
to have a valid mortgage on 
"crops to be planted, sown 
or grown within two years 
after the execution of the 
mortgage." Laws 1955, S.B. 
No. 98, effective February 
18, 1955. 


CURRENT ARTICLES 

Credit Transactions, Second 
Annual Survey of North Caro- 
lina Case Law, North Caro- 
lina Law Review 33:157-230, 
February 1955. 
Security Transactions, 
Chattel Mortgages, South 
Carolina Law Quarterly, Vol. 
7, 1954. 











Credit Control 


ISCUSSING the “Role of 

Credit Control” in the man- 
agement of our economy, Dr. Mar- 
cus Nadler, consulting economist 
to the Hanover Bank of New York, 
points out that recent modifications 
of debt and credit management 
policies have been prompted by 
the “exhuberance of over-opti- 
mism” which has developed in 
certain sectors. These are identi- 
fied as home building consumer 
credit and the equity market. 


Home building has been pro- 
ceeding at a very vigorous pace, 
with the early months of this year 
witnessing new dwelling unit starts 
at a level substantially in excess 
of 1954 performance. As a matter 
of fact, if January and February 
figures were projected for the en- 
tire year, peak construction of 1950 
would be surpassed. Since con- 
struction has been proceeding at a 
rate in excess of the number of 
new family formations, it could 
very well lead to a considerable 
maladjustment in the home market 
toward the end of this year or 
early 1956 which could seriously 
affect the whole economy. 


As Dr. Nadler explains, the boom 
in home building is due to the 
abundance of mortgage credit and 
the Housing Act of 1954; the latter 
materially liberalized the terms 
under which individuals, notably 
veterans, could purchase homes. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Accompanying this home building 
has been a huge growth in mort- 
gage loans. And because monetary 
authorities lack the power to con- 
trol home financing through quali- 
tative credit control, any curb on 
over-optimism must be attained 
through general or quantitative 
credit control coordinated with 
the Treasury’s debt management 
policy. 

With respect to consumer credit, 
it is noteworthy that the January 
total was almost $1 billion in ex- 
cess of the comparable month in 
1954. Continuation of this trend 
may find the short-term indebted- 
ness of many families at such a high 
level that they might be forced 
to curtail expenditures on other 
than daily necessities. If such 
curtailment were to coincide with 
a decline in home building, business 
activity could be adversely affect- 
ed. As in the case of real estate, 
monetary authorities lack direct 
control over consumer credit. 


According to the Hanover Bank 
economist, it is not possible to 
state whether the equity market 
is too high or too low. He finds 
it evident, however, that many 
more uninformed individuals are 
purchasing stocks on “tips” and 
that the volume of security loans 
by banks has expanded. While 
the Reserve Board has the power 
to increase margin requirements to 
100 per cent, there still remain 
many avenues for obtaining bank 
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loans for the purpose of buying 
equities which are not controlled 
by margin requirements. Hence 
reliance on general credit control 
to forestall excessive use of bank 
credit is also required in this sec- 
tor. 

Thus, general credit control and 
debt management have been util- 
ized in an effort to curb the over- 
optimism in the aforementioned 
areas. Of course, central banking 
can effectively counter any infla- 
tionary pressure if it goes far 
enough. The complicating factor is 
that inappropriate restrictive ac- 
tions may harm the over-all 
economy as well, precipitating a 
general decline in business activity. 
And it is because of this possible 
by-product that the Reserve au- 
thorities and the Treasury have 
been moving slowly and, at times, 
almost imperceptibly. 

Dr. Nadler synopsizes the aims 
of the monetary authorities as 
follows: 


“1—By reducing the availability 
of bank credit and by slowly forc- 
ing the member banks to increase 
their borrowing from the Reserve 
banks, the willingness and ability 
of the banks to lend on securities, 
on mortgages or to finance business 
is reduced. 


“2—The decline in the avail- 
ability of bank credit leads to a 
moderate increase in short-term 
interest rates and to a decline in 
the prices of high-grade bonds in- 
cluding government obligations. 
This in turn prevents certain in- 
stitutional investors from selling 
government securities, thus reduc- 
ing the potential supply of funds 
seeking an outlet in mortgages 
where the return is higher. 
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“3—By offering a 40-year non- 
callable 3 per cent bond of which 
about $1.9 billion was absorbed 
largely by ultimate investors, the 
Treasury further reduced the sup- 
ply of funds which otherwise might 
have been invested in mortgages. 


“4-—The decline in bond prices 
and the accompanying increase in 
bond yields may, and probably 
does induce some institutional in- 
vestors, particularly those who 
desire a balanced portfolio between 
stocks and bonds to shift their 
purchases from the former to the 
latter, thus curtailing the demand 
for high-grade equities. Similarly, 
a higher return on bonds may at- 
tract funds from mortgages.” 


No further action may be re- 
quired, says Dr. Nadler, if these 
measures prove successful. How- 
ever, more drastic steps—such as 
a more aggressive open-market 
policy, increases in margin require- 
ments or in the rediscount rate, 
as well as the offering of long- 
term Treasuries for cash—may be 
necessary if current trends con- 
tinue. On the other hand, Dr. 
Nadler notes that the economy is 
not operating at capacity, that 
unemployment is still relatively 
large, and that no general infla- 
tionary pressures exist. These 
latter factors, he indicates, would 
appear to preclude a repetition of 
the stringent credit and debt 
management controls that were 
initiated in early 19583. 


Trust Investments 


The management of trust and 
advisory accounts was outlined at 
a recent hearing of the Senate 
Banking & Currency Committee 
when John J. McCloy, Chairman 
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of the Board of Directers of the 
Chase Manhattan Bank of New 
York explained how his institution 
serves in a fiduciary capacity with 
respect to personal trusts, estates, 
pension trusts, charitable and other 
trust relationships. He depart- 
mentalized the approach into four 
major divisions: investment prin- 
ciples; considerations peculiar to 
the particular account and its cir- 
cumstances; economic factors; and 
tax considerations. 

Investment Principles—Primary 
investment objectives are the pre- 
servation of capital and the attain- 
ment of reasonable income. Where 
pension trusts and investment ad- 
visory accounts are concerned, 
beneficiaries are interested in a 
combination of principal and in- 
come; consequently, in these ac- 
counts, more attention can be 
focused on capital growth. 

The investment approach is long- 
range in nature. Short-term factors 
that affect the market are not the 
basis on which investment de- 
cisions are resolved. With respect 
to specific securities, investments 
are restricted to well-managed 
companies with proven records of 
earnings and dividends. Diversifi- 
cation, as between industries, com- 
panies and types of securities, is 
also a criterion. 

Considerations Peculiar to the 
Particular Trust—First to be con- 
sidered are the limitations imposed 
by, or the lattitude permitted by, 
the investment provisions of the 
particular trust in question. With 
respect to personal trusts, attention 
must be devoted to the provisions 
relating to invasion of principal, 
revocation of trust, or its termina- 
tion. Investment policy is also 
affected by the age, citizenship, 
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residence and tax bracket of the 
beneficiary. 


In connection with the adminis- 
tration of pension trusts, analysis 
is made of the factors affecting the 
flow of funds, which may be item- 
ized as (a) the nature of the busi- 
ness involved and the stability of 
employment; (b) terms of the 
plans, including the existence or 
absence of employee contributions; 
(c) a projection of expected re- 
tirements. 

Economic Factors—Appraisal is 
made of the level and outlook for 
general business and corporate 
earnings, and the relationship of 
stock prices to earnings and divi- 
dends is reviewed. Also examined 
is the relationship of yields—as 
between stocks, bonds and mort- 
gage investments. Government 
fiscal policies and their relationship 
to the general price level are also 
studied. 


Tax Considerations — In this 
area, the yield on tax-exempt bonds 
is compared with other forms of 
investment. The capital gains tax 
is also a factor in connection with 
security sales. 


As is apparent from these con- 
siderations and principles, states 
Mr. McCloy, “it is impossible to 
lay down any simple rule of thumb 
measure or formula for guidance 
in the investment of trust and 
other funds. Each situation must 
be considered by itself. The result 
is that investments by our Trust 
Department cover the full range of 
types of marketable securities — 
common stocks, preferred stocks, 
and obligations of government and 
its subdivisions, public authorities, 
corporations and the like—as well 
as other outlets.” 
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Bank Holding 
Company Legislation 


Testifying before the House 
Banking and Currency Committee, 
William McC. Martin, Jr., Chair- 
man of the Board of Governors of 
the Federal Reserve System, de- 
clared that existing legislation 
regulating affiliates and holding 
company affiliates of member banks 
was inadequate. He pointed out 
that the 1933 statute, currently in 
force, regulated the activities of a 
bank holding company only if it 
happens to control a member bank 
and only if the former desires to 
vote the stock of the bank. In 
other words, regulation is largely 
voluntary on the part of the hold- 
ing company; furthermore, even if 
a voting permit is obtained, the 
regulation governing the holding 
company is aimed principally at 
protecting the soundness of the 
member banks in the group. 

Nothing in the present law, 
comments the Reserve Board 
Chairman, restricts the ability of 
a bank holding company to add 
to the number of its controlled 
banks. Consequently, he adds, 
situations may arise in which a 
substantial part of the commercial 
banking facilities in a large area 
of the country may be concentrat- 
ed under the management and 
control of a single corporation. 
Another deficiency is that nothing 
in existing law prevents the com- 
bination under the same control, 
through the holding company de- 
vice, of both banking and non- 
banking enterprises; this particular 
defect makes it possible for the 
credit facilities of a controlled bank 
to be used for the benefit of the 
non-banking enterprises controlled 
by the holding company. 
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To cure the situation, Mr. Mar- 
tin suggests legislation embodying 
four essential features. He recom- 
mends that the term, “bank 
holding company,” be defined in 
language generally adequate to 
cover all known bank holding com- 
pany groups which need to be 
covered, and that no attempt be 
made to cover every possible situa- 
tion that might arise. He also 
requests that bank holding com- 
panies be required to obtain the 
prior approval of a Federal agency 
before acquiring additional bank 
stocks; that, in granting such 
approval, the administering agency 
should give consideration to rele- 
vant standards stated in the law, 
as well as to the views of appropri- 
ate State and Federal authorities. 


NEW RAND McNALLY 
BANKERS DIRECTORY 


Consolidated resources, deposits 
and capital funds of U. S. banks 
each were at an all time high going 
into 1955. So reports the first 1955 
edition of the Rand MeNally 
Bankers Directory (the 158th edi- 
tion since 1872.) 

Resources were up $11.9 billion 
from a year earlier to $234.1 billion; 
deposits were up $10.1 billion to 
$213.1 billion, and capital funds 
were up $1.4 billion to $18.5 billion. 

How were the added resources 
invested? Nearly half, or $5.3 bil- 
lion, went into loans; $4.9 billion 
went into Government securities, 
and $2.3 billion into other securi- 
ties. Cash and other assets de- 
creased $0.6 billion. 

Last December 31, reports the 
Blue Book; there were 14,461 banks 
and 6,807 branches in the United 
States, Alaska and Hawaii. That’s 
140 fewer banks than a year earl- 
ier, but 484 more branches. 





CHARLES R. COX 


“I urge every executive...” 
“T know of no better method for each 
citizen to protect the American way 
of life than by building his own eco- 
nomic security and by helping his 
Government to keep financially sound. 
Both these results can be accom- 
plished through the Payroll Savings 
Plan. I urge every executive in the 
nation to give this Plan his active and 
vigorous support.” 


CHARLES R. COX, President 
Kennecott Copper Corporation 








Portrait by Fabian Bachrach 


With the active cooperation of Mr. 
Cox, Kennecott conducted a person- 
to-person canvass which put a Payroll 
Savings Application in the hands of 
every one of Kennecott’s 20,000 em- 
ployees. The men and women of 
Kennecott did the rest. Country-wide 
participation in Kennecott’s Payroll 
Savings Plan rose from 24% to 52%. 
Your State Director, U.S. Treasury 
Department, will be glad to help you 
install a Payroll Savings Plan. Write 
to Savings Bond Division, U.S. Treas- 
ury Department, Washington, D. C, 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 
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It’s actually easy to save money— 
when you buy United States Series E 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign an application at your 
pay office; after that your saving is 
done for you. And the Bonds you re- 
ceive will pay you interest at the rate 
of 3° per year, compounded semi- 
annually, for as long as 19 years and 
8 months if you wish! Sign up today! 
Or, if you're self-employed, invest in 
Bonds regularly where you bank, 


Safe as America— 
U. S. Savings Bonds 


The U.S. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 





A red-nosed Fokker 
slowly spun to earth 


T 4:35 P.M., on October 30, 1918, a 
lone Spad biplane, marked with the 
symbol of the “Hat-in-the-Ring” Squad- 
ron, hawked down through the quiet skies 
over Grande Pré. Seconds later, a burst 
of its guns smashed into a low-flying 
Fokker and sent the German plane swirl- 
ing to earth. 

Captain Eddie Rickenbacker had 
downed his last enemy plane of the war, 
setting a combat record never equaled: 
26 victories in 7 months. It made him the 
American ace of aces. 

Earlier, his mother had written, “fly 
slowly and close to the ground”; but it 
was advice that Eddie Rickenbacker has 
never been able to take. His courage, in- 
genuity and drive are typical of Amer- 
ica’s greatest asset. 

Which is not simply factories, farms, 
or gold—but millions of people called 
Americans. And it is these people who 
stand behind one of the world’s finest in- 
vestments: U.S. Series E Savings Bonds. 

To buy these Bonds is to join them in 
their proud confidence of their country 
and its future—and to protect your own 
personal security as well. 








